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Washington, DC 20463
Dear Mr. Levin:

I am writing in rcsponse to our rceent phone conversation and correspondeace
from Bradley Liwhlicld of your office. 1 understand that the Federal Election
Commission has received a request for advice from an individual who is a registered
lobbyist under the lobbying provisions of the Maryland Public Ethics Law (Md. Code
Ann,, State Gov't, Title 15, Subtitle 7 (Supp. 2001)).

The question poscd is whether Lhe individual, as a regulated fobbyist, may solicit
campuian contributions for the benelit of a candidate for the United States Congress who
is currently 2 member of the Maryland General Assembly. The Maryland Public Ethics
Commission is the board created by the Public Ethics Law to administer the law. Among
the programs administcred by the Commission are: (1) State official and employec annual
financial disclosure; (2) Enforcement of official’s and employces conflict of interest
provisions; (3) Lobbyist registration and activitics reporting; (4) Enlorcement of
lobbyist standards of conduct and campaign contribution restrictions; and (5) ather
gencral advice and training activitics related to persons subject to the law.

Scetion 15-714 of the lobbying provisions of the law provides in part that
regulatcd lobbyist, or & person acting on behall of the regulated lobbyist may not, for the
benefit of the Govemor, Lieuwtenant Governor, Attomey General, Comptroller, or a
member of the Gencral Assembly or a candidate for election to one of these offices,
solicit or transmil a political contribution froin any person including a political
comunittee. This scction of the law does not prohibit the making of personal political
contributions, informing any catity of a posilion taken by a candidate or official, or
engaping in any other activitics not specilically prohibited by the law.

Cmduft Standards » nv.sdnmrc +» Lobbyist Regulntion » Local Gavernment Requiramanis e Advice » Enforcement
& Enmanay: 188 Main Streer hitpe/fcthics.gov.statend us TLY Users: 1-300.735-2258



ROnr.RTA.HAHN

oFeb 411 02 04:05p HD Ethics Commission 410-374-24.18

Jonathan Levin
Fcbruary 11, 2002
Page Two

The State Ethics Commission informally considered the question posed to the
Federal Elcction Commission at il meeting on February 6, 2002. It was the
Commissioners® view that the pravision prohibiting a regulated lobbyist from “soliciting
or transmitting” campaign contributions on behalf of the four Statewide cxecutive
officers and the members of the Gencral Assembly or candidates for those positions
applies 10 a regulated lobbyist proposing to solicit funds on behalf of a member of the
General Assembly who is a candidaic for the United States Congress. The Commission
determincd that the prohibition applies regardless of the ollice sought.

[ have enclosed for your information a copy of « Memorandum Opinion of Judge
Joseph H. Young in a civil action brought in the United Siates District Court for the
District of Maryland in 1997 (Maryland Right to Life State Political Action Comaittec et
al. v. Weathershee, et al., Civil Action Y-97-5635) regarding this section of the law. Judge
Young concluded that the State had 4 compelling interest supporting its enactment. Also
enclosed is @ portion of the State's Memorandum in Support of Defendants' Motion 10
Dismiss ot in the Alternative for Summary Judgment and in Opposition to Plaintifls’
Matian for Preliminary Judgment filed in that proceeding which outlines the legislative
history on the rustriction rclated to soliciting and transmitling contributions.  Finally, [
have eaclosed a portion of the rccent final report (Qctober, 2000) of the Stwudy
Commission on Lobbyist Ethics that we discussed over the phone on February 8, 2002.

‘The Ethics Commission views the current restriction on regulated lobbyists in
Maryland as the result of lobbyists’ involvement in cumpaign fundeaising lor members of
the General Assembly and the conscquent undermining of the public’s confidence in the
integrity of the legislative process. ‘The compelling intercst of the State is 10 prevent the
corruplicn of the legislutive process by improper influcace of lobbyists appcaring before
legistators while at the samc time.soliciting and transmitting campaign contributions on
their behalf, The legislative proc,ess is no less corrupted when & current State legislator is

running for a federal office.
Should you or the Federal Election Commission have any other questions, do not
hesitate to call me. '
Sincerely,
Robert A, Hahn

General Counsel

cc: Robert A. Zamoch, Assistant Attorney General
William G. Somerville, Ethics Counsel
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IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYLAND
MARYLAND RIGHT TO LIFE . : N
POaIl.l'I‘lCAL ACTION COMMITTEE, . -
etal., :
Plaintiffs, .
v. *  Civil Action No. Y-97-565 -

FRANK WEATHERSBEE, etal,  *

Defendants, the five members of the State Ethics Commission and the State's
Attorney for Anne Arunde! County, by their attomeys, J. Joseph Cutran, Jr., Attomey
General of Maryland, Lawrence P. Fletcher-Hill and Robert A. Zamoch, Assistant Attorncys
General, and Margaret Witherup Tindall, Staff Attorney, submit this memacandum in support
of their Motion to Dismiss or for Symmary Judgment and in oppasition to plaintiffs’ Motion
for Preliminary Injunction., -

Tn 1991, the Maryland General Asscmbly amended the Maryland Public Ethics Law
to promote the integrity of the legislative process by protecting legislators from both the
actuality and appearance of improper influences. One of those ameadmeants, now codified
at MD. CODE ANN., STATE GOV'T ART. § 15-707 (1995 Repl. Vol.), scparates the activities
of certain regulated lobbyists from leadership roles in palitical committees that contribute
money to members of or,candidates for the General Assembly. Plaintiffs David Lam and
Cathy Hammer would straddle that divide by simultansously serving as an officer or
treasurer of plaintiff Maryland Right to Life State Political Action Committee (“MRLSPAC”
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or “the PAC™) of and pursuing lobbying activities at the same time. Amendment to Verified
Complaint for Declaratory and Injunctive Relief (*Amended Complaint™) 4Y 17, 21. To avoid
§ 15-707s prohibition on these dual roles, plaintiffs claim that § 15-707 violates their First
Amendment rights and ask this Court to declare the statute unconstitutional and to enjoin
caforcement of the law, both during the pendency of this case and permancatly. Amended
Complaintat 11, 13.!

There is no need for the Court to decide plaintiffs’ motion for preliminary injunctive
relief. Instead, the Court should proceed to the merits on defendants’ slternative motion to
dismiss or for summary judgment. As demonstrated here, § 15-707 of the State Government
MEaMmMmMMMmHiSMWM
to advance the State’s and the public’s compelling interests in preventing actual, as well g5
the appearance of, corruption and undue influence in the State legislative process. Section
15-707 thus does not violate the First Amendment. If this Court were to entertain plaintiffs’
motion for a preliminary injunction, the motion should be denied because plaintiffs have not
shown that any of them will sustain irreparable injury absent such an injunction, that the
likelithood of injury to plaintifis ontweighs the likelihood of harm to defendants, that they are
likely to succeed on the merits of the case, or that the public interest favors granting a
preliminary injunction.

'Throughout their Amended Camplaint and motion papers, plaintiffs mistakenly cite
the statute they challeuge as Maryland Amnotated Code, Article 33, § 15-707, There is no
such section in the Maryland Code. The section which plaintiffs challenge is actually
located'in the State Government Article.
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STATEMENT OF FACTS

A.  The History of Plaintiffs’ Lobbying Efforts,

Maryland Right to Life, Inc. (“MRL") is a tax-exempt, nonprofit. organization
incorporated in 1990, which lobbies for State “right-to-life™ legislation.! Between 1991 and
1997, MRL employed four different lobbyists. See Affidavit of John O’Donnell § 4, attached
as Exhibit A’ These lobbyists were compensated for their activities during Maryland
legislative sessions in amounts ranging from $673 1o $6,000. O'Donnell Aff. § 4.
Between Jegislative sessions (specifically, for the May 1 to October 31 reporting period, see
ST. QOV'T ART. § 15-704(a)(1)), MRL lobbyists reported no activity. O’Donnell Aff. § 6.

In Sune 1990, MRL established plaintiff MRLSPAC gs a state political committee

2Although its directors, officers, and address are the same, MRL appesrs to be legally
distinct from Maryland Right to Life Foundation, Inc., an organization which is tax-exempt
under 26 U.S.C. § 501(c)(3). See Cumulative List of Organizations, at 145 (Rev. Sept. 30,
1996). Although MRL charactenizes itself in its personal property returns as an “exempt -
charitable organization,” it is in fact a “social welfare” organization which is tax-exempt
under 26 U.S.C. § 501(cX4), and frec to lobby under federal law. See Certified Records of
the State Department of Assessmeats and Taxation (“SDAT Records™), attached as Exhibit
B. See also Regan v. Taxation with Represeniation, 461 U.S. 540 (1983). However, under
26 C.F.R. § 1-501(c)4)-1(a){2)(ii), 2 social welfare organization canpot engage in “direct
or indirect participation or intervention in political cempaigns on behalf of or in opposition
to any candidate for public office.” If an organization is tax-exempt under federal law, it iy’
also tax-exempt under Maryland law. See MD. CODE ANN., TAX-GEN. ART. §§ 10-104 and
10-107. '

Plaintiff Lam’s name docs not appear on a lobbying registration form until December
1996. See Attachment 20 to O’Donnel]l Aff

“During this time, MRL's lobbyists completed and filed the registration and reporting
forms with the State Ethics Commission. For this reason, the entity itself claimed an
exemption from filing. See O’Donnell Aff. § 5. Each registration form, however, bore the
signature of an MRL officer or official authorizing the individual lobbyist to act on the
entity’s behalf. O’Donnell Aff. { 5.
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whose primary purpoze is “to support or oppose candidates or political parties and/or to

influence or sttempt o influence the results of elections.® Amended Compluint | 18;

Affidavit of Rebecca Wicklund § 4, antached as Exhibit C. MRLSPAC “sccepts political

contributions from the general public and makes political contributions to state candidates

for the General Assembly and members of the General Assembly.” Amended Compiaint

1 18. MRLSPAC’s “Statement of Parpose” form indicates that the PAC is “sponsored by or

affilisted ‘with” Maryland Right to Life, Inc., Wicklund A® { 4, and in fact, one of

MRLSPAC’s first transactions was the receipt of an interest-free $6,000 loan from MRL.

See Wicklund Aff §5' Since its creation, MRLSPAC has had two chairmen and thres
different treasurers. Wicklund Aff. § 6.

According to campaign fund reports filed with the State Administrative Board of
Election Laws, MRLSPAC has traditionally engaged in little or no fundraising or political
spending in years when there was no race for seats in the General Assembly, Wickiund A
§ 7. In election years, MRLSPAC has raised substantial sums of money without having
l\m;s lobbyist sem: as chairman or treasurer of MRLSPAC. - For example, in 1990,

*This was just one of a number of transactions between MRL and MRLSPAC. In
August 1990, for example, MRL made a $100 contribution to the PAC, which was
subsequently returned. Wickhund Aff § 5. Later that month, MRL made an “in kind™
contribution of copying services. /d. In 1991, MRLSPAC purchased a contributor mailing
list from MRL for $3,200. J/d Then, in November 1994, MRLSPAC reimbursed MRL for
a $250 coatribution mistakenly made t0 a candidate for the House of Delegates. Id.

‘MRLSPAC'sﬁm;hnimwe!emdm&nHomofDdemeshlm. Before
that election, he received a $500 contribution from the PAC. Wicklund Aff. 1 6.

4
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MRLSPAC raised more than $61,000 and spent more than $55,000.” /d Of that amount,
the PAC transferred $10,750 in contributions to General Assembly candidates, with
contributions as high as $1,000 for incumbent State Senstors, Wicklund ASK 17
MRLSPAC also reported in-kind candidatc contributions of more than $675 and
expenditures of more than $24,000 on direct mail and campaign matcrials. /d. —

In October-November 1994, MRLSPAC reported raising more than $10,000 in
contributions, most of them in a single month, with more than $6,500 in non-reportable
individual contributions of under $51. Wicklund Aff. 8. The PAC reported spending
$16,600: more than $11,000 oa direct mail and campaign materials and $950 in contributions
to General Assembly candidates. Jd. Once again, this fandraising and spending occurred
without the involvement of a lobbyist serving as a PAC official.

B.  The Allegations of the Amended Complaint.

Plaintiff David Lam is the Associate Executive Director of MRL and is a regulated
lobbyist. Amended Complaint §6. Lam “intended and would like to serve on MRLSPAC
. + » in the capacity of an officer or treasurer.” Amended Complaint § 17. Plaintiff Cathy
Hammer is an administrative assistant with MRL who intends to register as a regulated
lobbyist, and who would also like to serve on MRLSPAC in the capacity of an officer or _
treasurer. Amended Complaint 7f 7, 21. On or about February 25, 1997, plaintiffs filed this
action challenging the constitutionality of § 15-707 of the State Government Asticle.
Amended Complaint at 11, 13.

'Md:oughmmyé‘ﬂ:emm’buﬁmmformmsso, MRLSPAC also
received contributions from corporations and businesses. Wicklund AfT. § 9.

5
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Under § 15-707(d), certain regulated lobbyists may not:
. . for the benefit of a member of or candidate for election to_the General
: sembly
(')sohcltormnsmnspolmuleonmbmonﬁ'omanypmon.mcludmg
a political committee; |
(ii) serve on a fund-raising committee or a political commitiee; or
(ii2) sct as a treasurer or chairman of a political commitice.

MD. CODE ANN.. ST. GOV'T AKT. § 15-707(dX1) (1995 Repl. Vol). Section :s-vo';'(:)

mcorpoutestlndcfimtonsot‘ “candidate” and“pohncalcmttee"providedmthe

Marylmdelecuonlaw A“pohﬁulwmws"mymbmwofmump«m

appointed by a candidate or any other person or formed in any other manner which assists

Or attemnpts to assist in any mannce the promotion of the success or defeat of any candidate,

~ candidates, political party, principle or proposition submitted to a vote at any election.” MD,
" CODE ANN. ART. 33, § 1-1(a)(14) (1997 Repl. Vol.).

Not every lobbyist is restricted by § 15-707. First, the Public Ethics Law in general
applies only to “regulated lobbyists”. A “regulated lobbyist” is defincd according to five
alternative criteria specified in § 15-701 of the State Government Article involving various
types of contact with govemnment officials and compensation or spending levels, Mp, CODE
ANN., STATE GOV'T ART. § 15-701(a). Section 15-701(b) exempts various activities from
regulation, cven if they otherwise satisfy one of the criteria for regulation. Second, § 15-707 ©
oﬂylppliesm‘regdtwdhbbyku”meeﬁngmof&eﬁ:stm&wﬁafpﬂeguhﬁm:
Lobbyists who (1) communicate with a legislative or executive official in the official’s
presence for the purposes of influencing legislative action, and incur expenses of at least
$100 exclusive of personal travel or subsistencc cxpenses or cam at least $500 as
compensation; (2) spend'd cumulative value of at least $100 for meals, beverages, special
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events, of gifts on executive branch officials for the purpose of influencing executive action;
or (3) are employed to influcnce executive action on a procurement contract that exceeds
$100,000. Id §§ 15-707(b) and 15-701(z)(1) w (3). Third, the reach of § 15-707 is
specifically limited to regulated lobbyists operating in the sphere of the General Assembly;
those who, “for the purpose of influcacing legislative action, communijcate [) with a member
of or candidate for election to the General Assembly.” /4 § 15-707(b).* Section 15-
707(d)(2) expressly preserves a regulated lobbyist’s right to make independent, personal
political contributions and to inform any entity, including the lobbyist’s employer, of a
position taken by & candidate for election to the General Assembly. Jd § 15-707(d)(2).

' Plaintiffs contend that § 15-707(d)’s prohibition on certain regulated lobbyists serving
as an officer or treasurer of a political commitnee which solicits and contributes to members
of or candidates for the General Assembly unconstitutionally infringes on their First
Amendment rights of speech and association. Plaintiffs also allege that § 15-707(d) “forces
. . . Plaintiffs Lam and Hammer[] to choose between exercising one constitutional right at
the expense of another.” Amended Complaint § 45, Plaintiffs request that the Court declare
§ 15-707 uncoustitutional on its face and enjoin its enforcement “by way of preliminary and

YAt its 1997 session, the General Assembly amended § 15-707 to restrict lobbyists
from engaging in the specified fundraising activities for the Governor, Licutenant Govemor,
Comptroller, and the Anomey General and candidates to those offices. See H.B. 1 (1997);
S.B. 127 (1997). If signed into law, this legislation will not take effect until October 1, 1997
In any event, these changes are irrelevant to the present case because both in the past and
presently, the plaintff PAC has neither contributed nor expressed an interest in contributing
to candidates for these offices.
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penmanent injunction.” Amended Complaint at 11, 13.?
C.  Legislative History of § 15-707.

Although plaintiffs characterize their complaint as challenging “recent” amendments
to the Maryland Public Ethics Law, in reality the law which plaintiffs challenge was first
enacted in 1991, effective July 1, 1991. See 1991 Md. Laws ch. 618; H.B. 1049 (1994)-
When the statute at issue was enacted, it was contained in Article 40A of the Maryland
Annotated Code (1993 Repl. Vol.). Section 15-707 of the State Government Article was
derived without substantive change from former MD. CODE ANN. ART. 404, § 5-104.1 (1993
Repl. Vol). See Revisor’s Note 10 ST. GOV'T ART. § 15-707.

In enacting the Maryland Public Ethics Law in 1979, the Maryland Legislature
adopted legislative findings and policy statements. The General Assembly exprossly
recognized “that our system of representative government is dependent upon the people
maintaining the highest trust in their government officials and employees,” and declared that
“the people have a right to be assured that the impartiality and independent judgment of those '
officials and employees _will be maintained.” ST. GOV'T ART. § 15-101(a)(1). The
Lepisiature also recognized that “this confidence and trust is eroded when the conduct of the
State's business is subject to improper influcace or even the appearance of improper

*Plaintiffs allege that the defendants are officials charged with enforcing § 15-707.
Amended Complaint 7Y 8, 14. The members of the State Ethics Commission certainly have
and exercise this authority. It is unlikely, however, that the State’s Artorney for Anne
Anmdel County would enforce § 15-707. Such prosecutions may be within the jurisdiction
of the State's Attorney, but they are more likely to be pursued by the State Prosecutor, who
has specific authority to prosecute criminal offenses under the State Public Ethics Law. MD.
CODE ANN. ART. 10, § 33B(b)2). The Attomey General also is authorized to prasecute such
offenses. MD. CONST. Ast. V, § 3(a)(2).
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influence.” Jd § 15-101(a)2). The Public Ethics Law was intended “guard(] against
improper influence™ and “to set minimum ethical standards foe [public officials’] conduct of
State and local business.” /1 § 15-101(b)." _

When former Art. 40A, § 5-104.1 was ‘cnacted, the legislature was particularly
concemed with the increasing influence of PAC money on General Assembly members and..
candidates. For example, the legislative record of House Bill 1049 reflects that, in the 1990
election, PACs contributed $2.36 miltion to winning General Assembly candidates, a 7/%
increase over the amount given in the four-year election cycle preceding 1986. Common
Cause/Maryland, Campaign Money in Maryland November 19, 1986-November 20, 1990,
atl (léﬂ). See also George A. Nilson, Chaixman, Reporr of the Governor's Commission
to Review the Election Laws, st 46-47 (Jan. 15, 1987) (“[T]be practices [of lobbyists involved
in campaign fundraising] which have occured in the past undermine the level of public
confidence in the integrity of the legislative process and canse an unhealthy cynicism that
is harmful to everyone involved, and ultimately to the process itself.”).

The legislature’s concern with the influence of PAC money on General Assembly
members stemmed in part from revelations that, between November 1986 and November
1989, a majority of the 188 General Assembly members received contributions from PACs
controlled by lobbyist Bruce Bereano. Common Canse/Maryland, Press Release, Bereano-
Controlled PACs Finance Over Half of General Assembly (March 20, 1990), [hereinaficr
“Bereano-Controlled PACs™), attached as Exhibit D, The study showed that 35 of the 47
Senate members and 81 of the 141 Hmmmbmmmvedmﬁibmﬁmatlemm

"he language of ST. GOVT ART. § 15-101 was desived without substantive change
from former Azt. 40A, § 1-102 (1993 Repl. Vol).

9
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of eight PACs controlied by Bereano, totaling more than $74,000. Jd. At the same time that
he was the highest paid lobbyist in Aanapolis (receiving more than $1 million from clients
for his lobbying services), Bereano simultanecusly served as the treasurer for five PACs, and
directed the contributions of three other PACs. /d The study observed that Bereano-
controlled PACs had contributed to 9 of 11 members of the Senste Finance and Senxte
Judicial Proceedings Committees, 14 of 23 members of the House Economic Matters
Comimittee, 18 of 23 members of the House Environmeatal Matters Committee, and 15 of
23 members of the House Ways and Means Committee. /d The study also noted that on
March 17, 1990, the House Constinitional and Administrative Lew Committee killed, by an
8-8 vote with two abstentions, a bill opposed by Bereano which would have required
registered lobbyists to disclose fundraising activities on behalf of candidates, /d. Bereano
had previously helped to kill bills that would have limited PAC contributions, arguing
(ironically) that full disclosure was sufficient. Jd Subsequently, Bereano was found guilty
of having tricked his lobbying clients into paying for more thaa $16,000 in illegal campaign
contributions. Marina Sarris, Top Lobbyist Bruce Bereano Convicted of Mail Fraud, The
Baltimore Sun (Dec. 12, 1994); C. Fraser Swith, Toppled from the Lofiy Heights of Political
Excess in Annapolis, The Baltmore Sun (Dec. 12, 1994), antached as Exhibit E.

In direct response to these troubling revelations and other information about lobbyists®
involvement in fondraising, the legislature enacted former Art. 40A, § 5-104.1 as 2 means
of limiting actual, as well as the appearance of, undue Jobbyist influence on General
Assembly members and to diminish the possibility of the creation of political debts. See
Lettes from J. Joseph Curran, Jr., Attorney General, to the Honorable Michael J. Collins, at
3 (March 5, 1991) (reviewing H.B. 1049's Seaate counterpart, S.B. 693 and relared

10

€1d 8tv¥2-+LB-010 UOTISSTWWOD $OTYal Ol €94 :01 20 €1 qas



legislation, S.B. 695), attached as Exhibit F. Over a period of two moaths, the legislature
carefully evaluated the types of lobbying restrictions it was proposing and, accordingly,
House Bill 1049 underwent a sumber of amendments befoce it was finally caacted.

As initially proposed, Housc Bill 1049 would have additionally prohibited a lobbyist
from “arrang[ing] for” a political contribution for the benefit of a member or candidate for.
election to the General Assembly, and would have also prohibited lobbyists from engaging
in certin campaign finance activities with respect to local candidates in addition to
candidates for the General Assembly and other Statewide offices. See H.B. 1049 (1991).
In & bill review letter on House Bill 1049's Senate counterpart and 2 related bill (S.B. 693
& 695 (1591)), Attomey General Curran distinguished nsiftuie of Governmenual Advocates

" v. Younger, 139 Cal. Rptr. 233 (Cal. Ct. App. 1977), on the ground that, in Maryland, the
words “arrange for” would be given their ordinary meaning and would not prevent a
lobbyist’s act of advising or making a recommendation to a client with regard to making 2
political contribution. Letter from J. Joseph Curram, Jr., Attorney General, to the Honorable
Michae! J. Collins, at 4 (March 5, 1991)." The Attomey General also recommended that the
bill be mended to make it clear that lobbying at the State level would not prohibit campaign
finance activity at the local level. /d atS. |

Subscquently, the legislature decided to delete the term “amange for” altogether and
further ameaded the bill to limit its application only to members or candidates for election

“The California statute at issue in Younger provided that it was unlawful for a
lobbyist “to make a contribution, or to act as an agent or intermediary in the making of any
contribution, or fo arrange for the making of any contribution.” Younger, 139 Cal. Rptr. at
234 (emphasis added). The court held that the statute was unconstitutional because the term
“arrange for” was interpreted to encompass s lobbyist’s act of merely advising or making a
recommendation to a client with regard to making a political contribution. Jd, at 235-36.
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to the General Asscmbly. The Attomey General advised the Governor that these
amendments further bolstered the constitutionality of the bill. See Letter from J. Joseph
Curran, Jr. to Govemor William Donald Schacfer, at 2 (April 20, 1991), attached as Exhibit
G. The bill was signed into law and became effective July 1, 1991. 1991 Md. Laws ch.
618."2 _ -
ARGUMENT

I . SECTION 15-707's LIMITED EFFECTS ON FIRST AMENDMENT RIGHTS

" ARE JUSTIFIED BY THE COMPELLING GOVERNMENTAL NEED TO

SEPARATE LOBBYING AND POLITICAL FUNDRAISING.

Lobbying and fundraising activities in the political arena may implicatc First
Amendment rights. Buckleyv. Valeo, 424 U.S. 1, 24-25 (1976) (per curiam); United States
v. Harriss, 347 U.S. 612, 625 (1954)." But, “neither the right to associate nor the right to
participate in political activities is absolute.” Buckley, 424 U.S. at 25 (quoting U.S. Civil
Serv. Comm'n v. National Ass‘n of Letter Carriers, 413 U S, 548, 567 (1973)), see also
Roberts v. United States Jaycees, 468 U.S, 609, 623 (1984) (“The right to associate for
expressive purposes s not . . . absolute.”). “Even a “significant interference with protected

Bln 1991, the General Assembly also enacted § 26-3(a)(4) of Article 33 which
prevents a lobbyist from organizing or establishing a PAC to solicit or transmit contributions -
to members of the General Assembly ar candidates for State legislative office. 1991 Md.
Laws ch. 509. As with § 15-707, Article 33, § 26-3(a)(4) was similarly amended in 1997 to
encompass political commitees formed for the purpose of contributing to the Govemor,
Lieutenant Governor, Comptroller, or Attorney General, or to candidates for those offices.
See HLB. 1 (1997); S.B. 127 (1997).

Bat least one legal scholar commenting on Harriss and United States v. Rumley, 345
U.S. 41 (1953), has noted that under these Supreme Court cases, “it is by no means clear that
lobbying in its current form is explicitly covered by the First Amendment,” Note, The
Constitutionality of Lobby Reform: Implicating Associational Privacy and the Right 1o
Peiition the Government, 4 WM. & MARY BILL OFRTS. J. 717, 729 n.94 (1995).
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rights of political sssociation’ may be sustained if the State demonstrates a sufficiently
important interest and employs means closely drawn to avoid mces.suy abridgement of
associational freedoms.” Buckley, 42¢ U.S. at 25 (quoting Cousins v. Wigoda, 419 U.S. 477,
" 488 (1975)) (somc intermal quotations and citations omitted).

Even under this high level of scrutiny, § 15-707 passes constitutional muster. The
State (and the public for whom it acts) has & compelling interest in preventing the potentially
corrosive mixture of professional lobbying and political fundraising. Section 15-707
specifically and narrowly focuses on the potential damage to the integrity of the legislative
process which arises when the paid advocacy of lobbyists is intermingled and coupled with
inﬂuénee derived from campaign fundraising and contributions.

" A. The State Has A Compelllng Interest In Preventing The Corruption Of
Legislators By Improper Influences Of Lobbyists. i

mmmcmaawmwmmmmem‘mampemg
interest, on behalf of its citizens, in cnsuring that its public officials :_nd'employecs act with
honesty, integrity, and impartiality in all their dealings,” and that there be “no conflict of
interest between the public trust &ad private interests.” Montgomery County v. Walsh, 274
Mad. 502, 514-15 (1975) (upholding constitutionality of county ordinance requiring financial
disclosures by county officials), app. dismissed, 424 U.S. 901 (1976). Preventing corruption
or the appearance of corruption, protecting the integrity of the clectoral process, and
preserving the individual citizen’s confidence in his or her government are legitimate and
compelling governmental interests which may justify campaign finance reswictions on
" lobbyists. FEC v. Narional Conservative Political Action Commiitsee, 470 U.S, 480, 496-97
(1985) (“NCPAC™); Citizéns Against Rent Control v. City of Berkeley, 454 U.S. 290, 297

13

91°d B8I¥2-9$LE-DT¢ UoISSTumOo] SOTU33 OM €L¥:01 20 €1 QaJ



L1

(1981); First Nat'l Bank of Boston v. Bellotti, 435 U.S. 765, 788-39 (1978); Buckley, 424
U.S. at 25-26. “[W]here corruption is the evil feared,” the court will not “second-guess a
legislative detenmination as o the aced for prophylactic measures.” FEC v. Navional Right
to Work Comm'n, 459 U.S. 197, 210 (1982).

Because lobbying activities, in particular, provide a greater potential for actual and-
apparent corruption of the legislative process, the Supreme Court has recognized a legitimate
government interest in regulating Jobbyists, See Mclntyre v, Ohio Elections Comm'n, 115
S.'Cx. 1511, 1523 n.20 (1995) (“The activities of lobbyists who have direct access to elected
represgnn&vu, if undisclosed, may well present the appearance of mpuon"). Harriss,
347 U.S. at 625 (Federal Regulation of Lobbying Act was designed to prevent special interest
groups from wielding undue influence over legislators); United States v. Rumley, 345 U.S.
41, 46-47 (1953) (Congress has power to confer on congressional committee the authority
t0 investigate lobbying activities). Many courts have had linle difficulty finding s
compelling intercst to justify restrictions regulating or monitoring lobbyists in the political
arena.  See, e.g, Hm_m'. 347 US. 612 (Lobbying Act does mot violate lobbyists’
constitutional guarantees of freedom of speech and petitioning the government); Florida
League of Professional Lobbyisis v. Meggs, 87 F.3d 457, 460-61 (11th Cir.), cers. denied,
117 8. Ct. 516 (1996) (state has legitimate interest in voters being able to assess accurately
the influence of lobbyists on the integrity and performance of officeholders and candidates);
Associated Indus. of Kemucky v. Commonwedlth, 912 S,W.2d 947, 952 (Ky. 1995)
(regulation of lobbying activities is directed at “what was essentially deemed to be
cormuption™); Montana Automobile Ass'n v. Greely, 632 P.2d 300, 303 (Mont. 1981) (court
may take judicial notice of the compelling necd for lobbyist disclosure laws which are
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intended to deter actual corruption as well as the appearance of corruption in the political
process) (citing Bucis'éy. 424 U.S. at 67).

Where a lobbyist also contritutes money to a candidate for elective office, the risk of
harm to the legislaﬁve‘procm is compounded. There is a potential conflict of interest
betweea the lobbyist and the legisiator who may be influenced to vote in particular manaer
on the basis of the benefit to his or her campaign fund rather than the public interest or even
the interest of the iegislator's particular constituents:

Present-day legislative complexities are such that individual members
of Congress cannot be expected to explore the myriad pressures to which they
are regularly subjected. Yot full realization of the American ideal of

- government by elected representatives depends to no small extent on their
ability to propesly evaluate such . Otherwise the voice of the people

may all too easily be out by the voice of special interest groups

se:aliing favored treatment while masquerading as proponents of the public

weal,

Harriss, 347 U.S. at 625. “Corruption i5 a subversion of the political process. Elected
officials are influenced to act contrary to their obligations of office by the prospect of
financial gain to themselves or infusions of money into their campaigns. The hatimark of
comruption is the quid pro quo: dallars for political favors.” NCPAC, 470 U.S. at 497. “The
importance of the governmecatal interest in preventing [the corruption of elected
representatives through the creation of political debts] has never been doubted.™ Bellorri, 435 -
U.S. at 788 n.26 (1978). The State has a compelling interest in preventing the actual trading
of “dollars for political favocs™ as well as the appearance of such conduct. NCPAC, 470 U.S.
at 497.

Both houses of Congress, numerous state legislatures, and political scientists have

recognized the same corpelling interest in ensuring the independence of legislators and
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premﬁng:hctppeumeornuﬁlyofquidpmquomnmenﬂb}ﬁchbbbyis&
leverage their influence through the promise of political contributions. _

For example, in 1992, both houses of Congress pussed the Congressional Campaign
Spending Limit and Election Reform Act of 1992 (S.3), which would have restricted
lobbyists from serving as conduits and intcrmediarics for political comtributions. 1o
congressional candidates and barred independent expenditures by political comminces
sffiliated with an organization ro person registered as a lobbyist. See /992 Congressional
Quarterly Almanac, at 68. The puspose of the *anti-bundling” regulation was “to ensure that
lobbyists are not able to evade theis contribution limits and use large sums of money beyond
m‘wm:hﬁqmothuﬁupamimdwmﬁbmmobﬂhhﬂumewiﬁpw
officials. Conference Report at .3, Repart 102487, 102 Cong. 24 Sess., at 78 (Apr. 8,
1992). The rationale for the independent expenditure provision was explained at length in
a report the following year by the Committee on House Administration:

Independent expendlmsbylobbwmmdsmupswhchlobbym
suspect based on the continuous communications and relationships maintained
on a day-t0-day basis between lobbyists and officcholders. Such relatonships
nmplyumﬂnahlhtytomﬂteexpendmmwmchmmdymdepmdent

. Expenditures by lobbyists do not constitute the kind of grassroots citizens
MuwammmdeMSmCm Rather, it is
reasonable to assume that activities by such organizations or persons are likely
to reflect sophisticated political strategizing which it strains credibility to -

unagmearemtmdmd.mhowcmmdmouubdeafa:hm,mtha
candidate’s organization or agents.
Committee on House Administration Report on HLR. 3, Rept. 103-375, 103d Cong., Ist
Sess., at S1 (Nov. 17, 1993).
Although the 1992 federal legislation was vetoed by President Bush bocause it

contained campaign spending limits and public financing of elections, see 7992
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Congressional Quarterly Almanac, at 65, bills passed in 1993 in the House or Seaatc which
also would have restricted a lobbyist's political fundraising activities. See 73 Congressional
Digest, at 107-08 (April 1994). Even a Republican substitute for the House measure attacked
the bundling of contributions by lobbyists. See 1993 Congressional Quarterly Aimanac, at
148-H. : -—

Long before Congress recognized the dangers of allowing lobbyists to leverage their
influence through political contributions, the Internal Revenue Service determined that tax-
exempt lobbying organizations, such as the employer of plaintiffs Lam and Hammer, may
not direcdy or indirectly participate or intervene in political campaigns involving candidates.
26 C.F.R. § 1-501c)4)-1(a)X2)(ii). Such a restriction raises no First Amcndment questions
because necither the federal government nor the State of Maryland (which implicitly
incqrpontcstheumemuicﬁominiumhw)ismqﬁndmmbsidiuthemuof
political activities by tax-exempt entities.

A number of states too have recognized the problems created by the political
fundraising activities of lobbyists and have sought to remedy them. .Some, like Maryland,
inkegpingwiththcmeommntin;imembodiedin§3l4oftheModelActofﬂ1eCo\mcil
onGowmmenulEthicsts,wwu_nlobbyisuﬁommvingammoroﬂmofﬁdd
of a political committee, See ALASKA STAT. § 24.45.121 (“A lobbyist may not . . . (8) serve
as campaign manager or director, serve as a campaign treasurer or deputy campaign treasurer
on a finance or fund-raising committee, host a fundraising event, directly or indirectly collect
contributions for, or deliver contributions to, a candidate or otherwise engage in the
fundraising activity of a legislative campeign or campaign for govemmor or licutenant
governoc . . .."); KY. nzv:rswr. ANN. § 6.811(5) (legislative lobbyist “shall not serve as a
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campaign treasurer, Or as a fundraiser . . . for a candidate or legislator.™); N.M. STAT. ANN.
§ 2-11-8.1(A) (“No lobbyist may serve as a campaign chairman, treasurer, or fundraising
chairman for & candidate for the legislature or 2 statewide office.”); S.C. CODE ANN. § 2-17-

" 11(C) (“A lobbyist may not serve as a treasurer for a candidats . . . ."); VA. CODE ANN. §

2.1-794 (state political party chairman or immediate family member “shall not be employed
as a lobbyist by any principal”). Mor¢ states go even farther in prohibiting political
contributions by lobbyists either generally or during a legislative session. See A. Rosenthal,
Drawing the Line: Legislative Ethics in the States, at 170 (1996).

Political scientists and researchers have extensively documented the harm to the
public interest of unrestricted lobbyist fandraising. For cxample, professor Alan Rosenthal,
in his 1996 study of state legislative ethics, has observed that:

. Special interest money is not given without regard to how it can
influence remtguhm This is the wgén ﬁv:“hch lobbyists, PACs, lmd state
govmcnul tions executives budgets. Their oyers are
not charitable institutions. oi':nmb\mantoalcpslmmchmsa
commiitee that has unsdwuonowrlcgulmon a group’s interests,
andespemllytnnlepshnwhohns 's legislative progyam,
is designed to exercise influcnce. ltmaynotmmbut&emcmbehtﬂe
question as 10 its intention:;

Campaign contributions are not routed on a one-way street. To some
extent they are offered voluntarily, but to some extent also they are offered .

involuntarily. Special interests give in part to acquire influcnce but also to

. avoid losing influence. The solicitation of funds from lobbyists and PACs by
legislators has become 2 high-pressure activity. No interest contributor

is certain of what message legislators are sending they solicit fands, but

most interpret it to mean that giving is the better part of valor. The implication

is that those interests that command money have to pzeto play. A

coatribution is like an ante in & poker game - sweetening of the electoral pot

is required before one can be dealt a hand.

Rosenthal, at 149.

12+d

Rosenthal goes on to note that “[m]oney in politics has an unsavory appearance.”
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Although sppearance should not dominate as the standard of measure, “we ignore it at our
peril." When legislators act in the interests of groups thar have made large contributions to
their campaigns, regardless of whether the legislator's judgment is actually influenced, the
question of improper influence is nonetheless raised in the public’s mind. Thus, [w]e are
compelled to deal with the problem of money, if only for the sake of appearance.” 7d. at 159,

But more than appearance is involved. . . . John Saxon writes that the
hmﬂmmﬁmmyllsdfbm&omthe!ikeﬁhooddmthemﬂume:s
disproportionate to that which it should have. He also maintains that while
other forces may also have disproportionste influence, “the /east defemfble
influence which can compromise autonomous legisiative judgment is moncy.”
I would agree that money is distinctive, because legislators® principal
obligations should be to their own values, their districts, their supporters, their

. colleagucs, and the instimtions which thcy serve. They should not be the
funders of their reelection drives. In this way, the ethical standard of
responsibility will be fizthered. So will that of fainess, since there is no good

rcason why monied interests should have marked advantages. The number of
people, the merits of the case, dedication, resourcefulness, and the like ought
tnhavefreephymademomucsysm Money is also a form of

participation, but its play ought to be limited.
Roscathal, at 159,
‘ The public's view of the issue is well expressed in a report on a focus group study,
Citizens and Politics: A View from Main Street, prepared for the Kettering Foundation by the
Harwood Group, at v, (June 1991):
Peoplebelmtwoimushawmpwddemm The first is that .
lobbylsnhwnpluedrepruenuum as the primary political actors. The
Me,mnumepmmmuthumpupem'bm«nsmw
wdmmmﬁ\nm No accusation cuts deeper
uﬁpnvdegeuplauwlﬂ,thesomleonm

underlmthepolluﬂl is abrogated. Influenced by this widespread
peoplcdmdethatmgdm’tmﬂycow:zymm—:owhy

Id. These authoritics only reinforce the fact that the State of Maryland has an especially
compelling justification in enacting legislation such as § 15-707,
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The Supreme Court has recognized that preventing actual conflicts of interests, as well
as the appearance of such conflicts, justifies reasonable restrictions on active participation
in political campaigns. In National Ass'n of Letter Carriers, 413 U.S, $48, the Supreme
Court upheld a provision of the Hatch Act which prohibited federal employees from taking
“an active part in political management or in political campaigns,” 5 U.S.C. § 7324(a)¢2).
The Civil Service Commission interpreted the challenged section to prohibit federal
employees from, inter alia, (1) serving as an officer of a political party or partisan political
club; (2) “{d]irectly or indirectly soliciting, receiving, collecting, handling, disbursing, or
accounting for assessments, contributions, or other funds for a partisan political purpose;™
(3) “[1]aking an active part in managing the political campaign of a partisan candidate for
public office or political party office;” (4) becoming a partisan candidate or campaigning for
an elective public office; and (5) soliciting votes in support of or in opposition to a partisan
political candidate, 413 U.S. at 576-77 n.21. The Court held that these restrictions on
federal employees’ First Amendment rights were justified by the government’s interests in
operating effectively and fairly, maintaining the integrity of elections, and keeping
employees free from impmpetinﬂ.ueuus. Id st 564, 581. See also Wachsman v. Dallas,
704 F.2d 160 (5th Cir.) (upholding ban on contributions to city councilmen from municipal
cmployees and organizations), cert. demied, 464 U.S. 1012 (1983); Cronston Teachers
Alliance v. Miele, 495 A.2d 233 (R1. 1985) (government’s interest in preventing potential
conflicts of interest outweighed an individual’s interest in serving as a school committee
member while simultaneously being employed in anotber position with the city); Pollard v.
Board of Police Comm'rs, 665 S.W.2d 333 (Mo. 1984) (sustaining probibiion on all
contributions by police m;p!oyees), cert, demied, 473 U.S. 907 (1985).
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Even outside the public cmployment context, courts have found a compelling interest
in preventing the corruption of public officials by contributions from those who are or may
be directly affected by the officials’ actions. In Blownt v. SEC, 61 F.3d 938 (D.C, Cir. 1995),
cert. denfed, 116 8. Ct. 1351 (1996), for exumple, the U.S. Court of Appeals for the Diswict
of Columbia Circuit upheld & regulation of the Securities and Exchange Commission which
restricted the ability of municipal securities professionals o contribute and solicit
contributions to the political campaigns of state officials from whom they obtain business.
The court recognized the SEC’s compelling interests in avoiding “a conflict of interest in
state and local officials who have the power over municipal securities contracts and a risk
that they will award the contracts on the basis of benefit to their campaign chests rather than
to the govemmental entity. 74 at 944. The court also held that the regulation was narrowly
tailoved to avoid unnecessarily infringing First Amendment rights by constraining relations
only between the two potential parties to & potential guid pro quo arrangement. Jd. at 947.

Similarly, in Petition of Soto, 565 A.2d 1088 (N.J. Super. App. Div. 1959), certif.
denied, 583 A.2d 310 (N.1.), cert denled, 496 U.S. 937 (1990), the court rejected a
constitutional attack on a statuﬁe.;vhich prohibited key employees of casinos from making
political contributions to public officials or candidates. The court held that the compelling
state interest in protecting the integrity of political parties “from undue influence by those
individuals who, by the very nature of their cmaployment, play a pivotal role in the [regulated]
industry.” Id at 1098. In Gwirm v. State Ethics Comm'n, 426 S.E.2d 890 (Ga. 1993), the
Supreme Court of Georgia upheld a law which prohibited insurers from contributing to or
nnbdmﬂhf&u(humuuumnwfhuwnnuaaoumh&ﬂeﬁrﬂuuﬂﬁng¢ntnﬂucmnmduw’
mlpngncmme. mmheldthutheSuuhadncompeumgmmt“mm
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the invegrity of the democratic process by forbidding a regulated entity from conwibuting to
the holder of the office which oversees the reguistion of the eatity or 2 candidate for that
office.” Id. ot 892. See also Schiller Park Colonial Inn, Inc. v. Berz, 349 N.E.24 61 (lIL
1976) (upholding law that made it illegal for liquor licensees, or officers, associates,
representatives, or employees of the licensee, to coutribute directly or indirectly to a political
party or candidate).

As in National Association of Letier Carriers, Blount, Soto, and Gwinn, any limitation
of plaintiffs’ political or associational freedoms is far outweighed by the government's
compelling purpose in avoiding actual, as well as the appearance of, conflicts of intcrest
where there is the potential for a party to be subjected to improper influences. A lobbyist
who also holds the purse strings of a political committee which donates money to a
legislative candidate has the potential to exert tremendous influence over that legislator.
Pmiﬁngapeﬁmmmﬁchmdboﬁlobbyinaﬁpoﬁﬁcdcmiaeeoﬂiceror
treasurer increases markedly the likelihood that money will be traded for politicel favors.
Tthumhuacompeuhgintqgtinmﬁngksislm&ombdn.gmdulyhﬂmced
by the prospect of financial gain to their campaign officers, contrary to the obligations of
their offices. The State also has a compelling governmental imerest in protecting the
integrity of the electoral and legislative processes, and thercby preserving the public’s
confidence in its government.!* Section 15-707 of the State Government Article promotes

“If MRL’s past dealings with its PAC are considered, see Note 5, supra, and
accompanying text, § 15-707 also acts to prevent conflicts of interest by officials and
employees of a tax-exempt lobbying group. If the lobbyist were also permitted to serve as
an official on the PAC, the dangers of less-than-arms-length transactions and loans, as well
as the- making of questionable or inadvertent contributions, would be apparcnt.
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these substantial and compelling governmental interests.
. The State’s interests in support of § 15707 and substantial harms targeted by the
statute arc not only “inherently persuasive and supported by court precedents 3s enunciated
- in United States v. Harriss, (347 US. 612); and Buckiey v. Valeo, [424 US. 1]."
Commission on Independent Colleges and Universities.v. N.X. Temporary State Comm ‘g.on
Regulation of Lobbying, 534 F. Supp. 489, 500 (N.D.N.Y. 1982). Those vital interests also
are amply supported by the legislative record. Cf. Shrink Missouri Gov't PAC v. Maupin,
922 F. Supp. 1413, 1420-23 (E.D. Mo. 1996) (state failed to adduce evidence of actual
corruption to justify temporal ban on political contributions); Barker v. State of Wisconsin
Ethics Bd,, 841 F. Supp. 255, 260 (W.D. Wisc. 1993) (state failed to show any evidence of
actual improprietics to justify restriction on lobbyists). The State's concerns that lobbyists
wﬂdexm—orafmevuylnstappwmexm-mdueinﬂmeeomhgiﬂamr& by
possessing Sinancial and decision-making control of PACs which contribute to the legislators,
were confirmed by the activities of Bruce Bereano, See Bereano-Controlled PACy, Exhibit
D, at 2-3; Sun articles, Exhibit E. Berween November 1986 and November 1989, a majority
ofﬂlchnmlAmnblymdwd;mmibuﬁonsﬁomPACs controlied by Bereano. During
this same time, Bereano helped to convince the legislature to reject bills which would have
limited PAC contributions, arguing that full disclosure was sufficicnt, yet in 1990, Bereano
convinced legislators to reject a bill that would have required lobbyists to disclose
fundraising activities on behalf of candidates. Bereano-Controlled PACS, at 3. Even if this
were an isolated occurrence, this is precisely the situation where the Court should accept the
" Maryland logislanure’s reasoned judgme that the povesial fo comuption or zoduc influence
demands regulation. See Austin v. Michigan Chamber of Commerce, 494 U.S, 652, 661
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(19%0).

B. Section 15707 Directly And Materially Advances The State’s Interests
And Is Narrowly Drawn To Avoid Uanecessary Abridgement of
Associational Freedoms.

Maryland’s prohibition against lobbyists serving as officers and/or treasurers of
political committecs directly and materially advances the State’s interests by ensuring.that
individuals who are directly sttempting 10 influence a General Asscmbly member or
candidate do not also control cither the finances or the final decision-making power of a
political committee which contributes moncy to that candidate. Section 15-707 is narrowly
teilored to advance those interests because it targets only those parties to a poteatial quid pro
quo arrangement and does not unduly burden a Iobbyist’s rights of association.’

First, § 15-707 limits relations only between the legislative member or candidate on
one hand, and the lobbyist who is attempting to influence the legislator’s votc on the other.
See Blount, 61 F.3d at 947-48 (securities rule was narrowly tailored by restricting oaly
relations between securitics professionals and the state officials from whom they solicit or
obtain business); Gwinn, 426 $.E.24 at 892 (staste probibiting insurers rom contributing
to Insurance Comnissiﬁnerormdidﬂesmnmowlynﬂwedbyresﬁcﬁngonly
contributions by the regulated entity). Persons who cngage in soliciting or transmitting .

Yt is interesting to note that plaintiffs do not challenge other provisions of § 15-707,
such as (d)i), which prohibits a regulated lobbyist fiom soliciting or transmitting a
contribution from a person or political committee for the benefit of 2 member or candidate
for the General Assembly, or Article 33, § 26-3(a)(4), which prohibits & lobbyist from
establishing a political committee for the purpose of soliciting or transmitting contributions
to General Assembly members or candidates, The challenged sections of § 15-707 are really
no different than other Code provisions which plaintiffs do not challenge in that they all
target the same harm: lobbyists® attempts to exert improper influence over a legislator
through the prospect of financial gain.
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contributions, or who make the decision to whom and how much to contribute, should not
be lobbyists, or under the direction, supervision, or control of a lobbyist. Attachment 1 to
O’Donnell Aff., General Guideline 1.

Second, the law does not limit all relations between a lobbyist and a political
committee, but merely limits the roles in which a Jobbyist may serve on a political
committee. CJf. Barker, 841 . Supp. 255 (absolute ban o lobbyists volunteering services
for candidates was unconstitutional). Plaintiffs’ contention that they are “forced to choosc™
between two constitutional rights” is based on the erroneous assumption that they must
relinquish their right to associate with political committees if they wish o become lobbyists.
Section 15-707 only prohibits a lobbyist from participating to such degree that the candidate
may be improperly influenced to trade political favors in return for financial support. For
example, plaintiffs are permitted to perform limited ministerial tasks for any political
r.onuniuee,ulmgquﬁﬁﬁes&mwwmﬁduﬁmmWMof
contributions. See Attachment 1 to O’Donnell Aff, General Guideline 3. In addition, Lam
demermscmasoﬁdl!sofPACsomnizedandopmdmmake“independem
expendiuns"toGenuﬂAsseml;lycudidam,mdcmmona“ballntissuc"PACora
federal PAC. Section 15-707(d)(ii) merely prohibits plaintiffs from heading a fundraising
mmcam;um«mofhmiﬁeeiﬁtcmmmmm
for seats in the General Assembly. See Attachment ] to O'Donnell Aff., General Guideline
10.

_ Section 15-707 does not require a lobbyist to forego all associational activity with a
PAC,bmwﬁmonlyMﬂuPAngm‘miswmwmmwhohbby
MG?crdMsmblyd;mmmm&emmmmywa
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General Assembly member or candidate or over the finances of the PAC. See, eg.,
Anachment 2 to O'Donnell Aff. For example the State Ethics Commission has offered
general guidelines for regulating a lobbyist’s activities under the law: (1) the lobbyists’s
director should not be involved in solicitation or transmittal of contributions to General
Assembly candidates; (2) the lobbyist should not dircct the staff in campaign finance
activities; rather, this should be done by a board member or cther appropriate person; and
(3).the lobbyist's name should not appear o contribution or solicitation letters or related
contribution transmittal documents, Attachment 1 to O'Donnell Aff., General Guideline 19.

Third, § 15-707 does not prohibit a lobbyist from making independent political
contributions or from advising any entity, including the lobbyist’s employer, of a position
taken by the candidate. ST. GOV'T § 15-70%(dX2). Cf. Fair Political Practices Comm'n v,
Superior Court, 599 P2d 46, 52-53 (Cal 1979) (en banc) (law prohibiting lobbyists, defined
broadly to include persons appearing before administrative agencies, from making any
contribution to any state official or candidate); Younger, 139 Cal. Rptr. at 235-36 (law
interpretcd to prohibit lobbyisti from advising their employers with respect to making
political contributions). Nor does the law limit independent expenditures, either by certain
nonprofit organizations such as MRLSPAC or by the individual plaintiffs. Cf Federal
Election Comm'n v. Massachusetts Citizens for Life, Inc., 479 U.S. 238 (1986) (law
prohibiting corporations from making independent expenditures was unconstitutional as
applied to nonprofit corporation which distributed “voter guides” urging readers to vote “pro-
Life™); New Hampshire Right to Life Political Action Commitiee v. Gardner, 99 F.3d 8 (15t
Cir. 1996) (51,000 cap on independent expenditures by a political committee was
unconstitutional); Day v. };oumuma 1356 (8th Cir. 1994), cert. denied, 115 S. Ct. 936
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(1995) (statuve prohibiting corporations from making independent expenditures was
unconstitutionsl as applied to nonprofit corporation which engaged in minor business
activities incidentsl to its political purpose). Lam and Hammer are free 10.contribute to
MRLSPAC and to the candidates whom the PAC favors; they can advise MRLSPAC on
candidate expenditure issucs if requested; and can perform a variety of ministerial tasks-for
the PAC. The law mercly requires that someone else in the PAC -- someone who does not
directly attempt to influence General Assembly members or candidates - have control over
the committee’s political contributions.

The fact that the law applics to contributions to candidates for state legislative office,
as well as to members, does not render § 15-707 unconstirutionally overbroad. See Gwinn,
426 S.E2d at 892; Schiller Park, 349 N.E2d at 66-67. Sotw, 565 A.2d at 1100.
Nonincumbent cmdid#tes may be just as readily susceptible 1o improper influences as
incumbents. But see Shrink Missouri Gov't PAC, 922 F. Supp. at 1422 (dicta). It is obvious
dmanonimbememdidm’swholepmpmim'mningforelecﬁopissothatheorshe
can become a member of the State legislature, thereby gaining the power to influence the
legislative process. There is no danger that § 15-707 will give incumbents an unfair
advantage as opposed to nonincumbents; rather, the law merely prevents lobbyists from
creating political debts (on the part of cither incumbent or new legislators) by serving as
canduits for campaign contributions. Cf Emison v. Catalano, 951 F. Supp. 714 (E.D. Tenn,
1996) (blackout period on contributions to state legislature candidates while legislature was
in session was uncoastitutional as spplied to nonincymbents); State v. Dodd, 561 Sa.2d 263
(Fla. 1990) (aw probibiting candidates for all statewidc offices from soliciting or accepting
mWWMWMwanWNMWPﬁM: law
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unduly burdened nonincumbent candidates).
The inherent conflict of interest in lobbyists who also hold positions of financial
and/or decision-making responsibility in political committees who bencfit members or

- candidates for the legislature justifies restrictions on the types of positions the lobbyist may

bold in thosc organizations. Scction 15707 is narrowly tailored to prevent actual corruption
and the sppearance of corruption, without unnecessarily infringing a lobbyist’s or 2 PAC's
associational freedoms. Accordingly, the complaint fails to state a ciaim or, in the
alternative, defendants are entitied to summary judgment as 2 matter of law.

Il. PLAINTIFFS ARE NOT ENTITLED TO A PRELIMINARY INJUNCTION

. BECAUSE THEY CANNOT SATISFY ANY OF THE FOUR FACTORS TO
SUPPORT GRANTING SUCH EXTRAORDINARY RELIEF.

If this Court should decide to entertain plaintiffs’ motion for preliminary injunction,
the motion should be denied because plaintiffs are not entitled to a preliminary injunction
enjoining the enforcement of § 15-707 during the pendeacy of the case. A preliminary
injunction is an “‘cxtracrdinary remedy involving the exercise of a very far-reaching power
which is to be applied ‘ouly in [the] limited circumstances* which clearly demand it.” Direx
Israel, Ltd. v. Breakthrough Ma.dicai Corp., 952 F.24 802, 811 (4th Cir. 1991) (quoting
Insiant Air Freight Co. v. C.F. Air Freight, Inc., 882 F.2d 797, 800 (3d Cir. 1989)).
Preliminary injunctions of legislative enactments are granted with particular reluctance .
“because they interfere with the democratic process” by overruling the decisions of the
people’s duly elected representatives, Norsheastern Florida Chapter v. City of Jacksonville,
896 F.2d 1283, 1285 (1 1th Cir. 1990), rev'd on other grounds, 113 S. Ct 2297 (1993).

In order to justify a preliminary injunction, plaintiffs must first show that they will
suffer irfeparable mjutylfﬂle injunction is demied. Mulfi-Charnel! TV Cable Co. v.
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Charlottesville Quadity Cable Operating Co., 22 F.3d 546, 551 (4th Ciz. 1994); Hughes
Network Sys., Inc. v. Interdigital Communications Corp., 17 F.3d 691, 693 (4th Cir. 1994).
Then, the court must balance the likelihood of harm to plaintiffs if an injunction is not
granted against the likelihood of harm to defendants if the injunction is gnnted Id. 1f the
balance tips “decidedly” in favor of plaintiffs, the injunction will be granted if plaintiffs have
raised “serious, substantial, difficult & doubtful” questions going to the merits. /d;
Blackwelder Furniture Co. v. Seiling Mfg. Co., 350 F.2d 189 (4th Cir. 1977). If, on the other
hand, the balance does not tip “decidedly” in favor of plaintffs, plaintiffs must show a strong
probability of success on the merits. Multi-Channe! TV Cable Co., 22 F.3d at 551. Finally,
plaintiffs must show that the public interest favors granting preliminary injunctive relief /d.

- The burden is on plaintifis to show that each of the four factors supports their entitiement

2¢-d

{0 a preliminary infunction, Direx Israel, 952 F.2d at 812. See also Acierno v. New Castle
County, 40 F.3d 645, 653 (3d Cir. 1994) (party secking mandatory preliminary injunction
to alter the status quo bears 3 “particularly heavy burden™). :
A Plaintifis Will Nt Suffer Irreparable Injury Absent An Injanction,

 Plaintiffs cannot satisfy the very first factor for granting & preliminary injunction
because they have not demonstrated that they will suffer irreparable injury absent an
injunction, Although the loss of First Amendment frecdoms may, in some circumstances, .
constitute imeparable injury per s¢, Elrod v. Burns, 427 U.S. 347, 373-74 (1976), the fact that
plaintiffs assert a First Amendment right does not automatically require a finding of
irreparable injury. See Hohe v. Casey, 868 F.2d 69, 72-73 (3d Cir.), cert. denied, 493 U.S.
848 (1989). “[S]tate action should not be set st naught, even temporarily, without a showing
mmephinﬁﬂ*slegmi;tm have probably becn infinged.” Illinois Psychological Ass'n
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v. Falk, 818 F.2d 1337, 1340 (7th Cir. 1987). Ifthere is no constitutional violation, “then
10 harm has been shown.” Doe by Doe v. Shenandoah County School B, 737 E. Supp. 913,
917 (W.D. Va. 1990).

In this case, plaintiffs’ sssociational rights are not infringed by Lam’s and Hammer's
inability to serve as officers or treasurers of MRLSPAC at the same time they are registgred
lobbyists. Congress has specifically recognized that certain types of entities are not enritled
to First Amendment protection for associating with political candidates. Under 26 C.F.R.
§ 1.501(c)(4)-1(a)(ii), 2 social welfare organization that is tax-exempt under 26 U.S.C. §
501(c)(4) may not engage in “direct or indirect participation or intervention in political
campaigns on behalf of or in opposition to any candidate for public office.” MRL is a §
501(c)(4) organization and, therefore, is also prohibited from contributing to or opposing
specific candidates or their campaigns. Accordingly, plaintiffs Lam and Hammer, as
lobbyists for MRL, have no First Amendment right to sssociate with the MRL-sponsored
PAC, Such a right would be inconsistent with federal tax requirements imposed on MRL as
an organization exempk from taxes under 26 U.S.C. § 501(c)4) tax-exempt organization. '

¥As MRL employees, plaintiffs Lam and Hammer have asserted no individual right .
to lobby and associate with MRLSPAC. Indeed, they could not lobby without the express
written authority of their employer. See ST. GOV'T ART. § 15-702. Nor, in light of MRL's
extensive control over the PAC, could they serve on this political committee without the
approval of that organization, In addition, to the extent these employees seek the right to
serve on the PAC for additional pay or for the economic benefit of their employer for a
change in their employment duties, the First Amendment right to association is not
implicated. See Okla. Ed. Ass 'n v. Alcoholic Beverages Law Enforcement Comm 'n, 889
F.2d 929, 936 (10th Cir. 1989) (right to associate does not confer the right to choose one’s
fellow employees); Metrppolitan Rehabilitation Servs. v. Westberg, 386 N.W.2d 698, 700
(Minn. 1986) (f the sole purpose of association is for financial gain, it does not come under
the umbrella of the First Amendment.).
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Evenif § 15-707 implicated lobbyists® associational rights in general, these plaintiffs
have not shown any facis to indicate that they will suffer irreparable injury in the period of
time that it takes this Court to decide the case. In West Virginians For Life, [nc. v. Smith,
919 F. Supp. 954 (S.D.W.Va. 1996), the plaintiffs alleged that they would like to distribute
“voter guides” within 60 days of an upcoming primary election, which West Virginia Jaw
presumed to constitute engaging in express advocacy or opposition of a candidate, as
opposed to merely "issue advocacy.” The court held that the plaintiffs’ failure to engage in
free speech immediately preceding the “impending” election constituted “irreparable harm
of significant magnitude.” Jd at 958. See also New Hampshire Right 10 Life PAC, 99 F.3d
at 16 (Lst Cir, 1996) (PAC alleged that it would make certain expenditures in a particular
month and sought a preliminary injunction to allow it to make those expenditures).

In contrast 1o the harm alleged in West Virginians For Life and New Hampshire Right
10 Life PAC, none of the plaintiffs have identified any specific, immediate harm that they will
suffer if Lam and Hammer are not permitted to serve as officers or treasurers of MRLSPAC
and to lobby the General Assembly st the same time. First, the PAC plaintiff is not injured
in any way by § 15-707. MRLSPAC is not civilly or criminally liable for violation of § 15-
707's rostriction oa political fimdraising. See ST. GOV'T ART. § 15-707 (scction applies only
to regulated lobbyists). In addition, MRLSPAC has had no difficulty raising and spending
substantial sums of money without having e lobbyist serve as a PAC officer or treasurer,
Wicklund Aff. 11 7,8, and the PAC is still free to ask lobbyists for recommendations about
fundraising decisions. In any event, MRLSPAC is not immediately harmed by the statate
because it raises and spends money only every four years, when General Assembly elections
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are held.” Wicklund ASE 57, 8.

Although not named as a plaintiff in these proceedings, MRL, Lam's and Hammer's
employer, s also not harmed by § 15-707. Again, oaly lobbyists are liable for violating §
15-707 and, therefore, MRL would not be civilly or criminally liable for such a violation.
In addition, since 1990, MRL has not suffered any lack of lobbying personnel and, in"4fiy
event, does not lobby between sessions. O'Donnell A, 6. The General Assembly has
ended its session for 1997 and will not reconvene until 1998. See Mp. CONST. art. 111, §§ 14,
15 (General Assembly meets on the sccond Wednesday of January, for a period of 90 days),
Thus, MRL is ot in any danger of sustaining sy immediate injury as & result of § 15-707'
mﬁﬁm on political fundraising by lobbyists.

Nor are the individual plaintiffs ipjured by § 15-707. Contrary to plaintiffs’
conclusory allegations, § 15-707 docs not force plaintiffs Lam and Hammer “to give up their
right of association {with a PAC] in order to exercise their right to [lobby).” Amended
Complaint J 44. As explained in Part LB, above, § 15-707 leaves plenty of room for Lam
and Hammer to exercise their right to associate with a PAC and to make independent
political contributions.

In sum, none of the plaintiffs has demonstrated that their associational rights are in .

"Furthermare, MRLSPAC delay of almost six years in filing this lawsuit undercuts
any claim of urgent circumstances justifying a preliminary injunction to avoid any alleged
irreparable injury. See Quince Orchard Valley Citizens Ass'n v. Hodel, 872 F.2d 75, 80 (4th
Cir. 1989) (“Although a pasticular period of delay may not risc to the level of laches and
thereby bar a permanent injumetion, it may still indicate an sbsence of the kind of irreparable

harm required to support a preliminary injunction.™); Plessey Co v. PLC General Elec. Co.,
628 F. Supp. 477, 500 (D, Del. 1986) (a plaintiff’s “lack of diligeace, standing alone, may
precludeymthgpreﬁminuyinjmﬁw selief because it goes to the issue of irreparable
hﬂﬂfjc
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danger of being infringed prior to a decision on the merits of the case. Absent such a
showing, plaintiffs arc not entitled to the extraordinary relief of a preliminary injunction.

B.  The Balance Of Hardships Favors The State.

In contrast to plaintiffs’ complete failure to identify any irreparable harm which they
will suffer if their request for a preliminary injunction is denied, defendants will suffer grove
injury if the injunction is granted. A preliminary injunction would not only interfere with
the duly enacted law of elected representatives of the State of Maryland, but it would allow
lobbyists to control the campaign contributions to the very people whom they are trying to
influence.

Even if the law were enjoined only tempocarily, the effect on the State Iogislative
process would be extremely harmfiil. Other lobbyists besides plaintiffs may attempt to exert

notin session, and well before the next election. See Shrink Missourt Government, 922 F.
Supp. at 1422 (“corruption can take place anytime, even ocutside the bauned time period
(during the legislative session]"); State v. Dodd, 561 S0.24 263, 265-66 (Fla. 1990) (“corrupt
campaign prectices just as casily can occur some other time of the year [than the legislative
session]"). Accordingly, defendants, and the citizens of Maryland, could suffer grave injury _
if they are enjoined from enforcing § 15-707.

Plaintiffs’ citation to West Virginians For Life, Inc., 919 F. Supp. at 958-59,
Plaintiffs’ Memorandum in Support of Preliminary Injunction, at 22, is unpersuasive because
it presupposes that § 15-707 is not a legitimate manner of resuiuing lobbyists® activities.
As explained in Part |, above, State Government article § 15-707 does not unconstitutionally
infringe plaintiffs’ associstional rights. On the contrary, § 15.707 is a narrowly-tilored
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limitation on lobbyists® activities which limits only those associational activities which are
most likely to lead to thé corruption and undue influcnce of the State electoral and logisiative

processes.
C.  Plaintiffs Are Not Likely To Succeed On The Merits Because Maryland’s
Limitation On Lobbyists® Roles In Political Committees Directly Advances

The State’s Compelling Interests And Is Narrowly Tailored To Serve
Those Interests.

. Because plaintiffs cannot demonstrate that they will suffer irr;zpmble injury if
enforcement of § 15-707 is not enjoined, the balance of hardships does not “decidedly” tip
in favor of them and, therefore, plaintiffs must show a strong likelihood of success on the
merits. Multi-Charme! TV Cable Co., 22 F.3d at 551. A court should be “reluctant to grant

_ a preliminary injunction against state regulation . . . unless persuaded that the plaintiff has

a8 good chance, not merely a nonnegligible one, of winning when the case is fully mied.”
Minois Psychological Ass'n, 818 F.2d at 1340.

For the reasons discussed in Part I, above, § 15-707 serves the State’s compelling
interests in preventing lobbyists from corrupting the ¢lectoral and legislative processes, and
is narrowly tailored to advance ‘those interests without unduly burdening lobbyists® First
Amendment rights. Therefore, plaintiffs arc not likely to succeed on the merits of the action.

D.  The Public Interest Favors Deaying Preliminary Injunctive Relict. )

The public interest in ¢his litigation also favors denying plaintiffs’ request for
preliminary injunctive relief. Even if plaintiffs could show any injury that they will suffer
in the time that it would take this Court to decide the megits of the case, which they cannot,
that injury is greatly outweighed by the public’s interest in regulating Iobbyists’ ability to
exert improper influencé over State legislators and candidates. In this case, the public’s
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interests in preventing other lobbyists besides plaintiffs from attempting to exert improper
influence over General Asscmbly members or candidates is for all practical purposes
identical to defendants’ intercsts. For the reasons discussed in Part I1.B, above, the public
interest does not favor enjoining the enforcement of § 15-707 and plaintiffs are not entitied
to a preliminary injunction. -
CONCLUSION

" For the foregoing reasons, defendants respectfully request that this Court dismiss the
complaint or, in the altcrnative, grant summary judgment in favor of defendants, [f this Court
should reach plaintiffs’ motion for preliminary injunction, defendants respectfully request
that ﬂl;: Court deny the motion.

Respectfully submitted,

1. JOSEPH CURRAN, JR.
Attorney General of Maryland

1 W Znde 2L
LA CE P. FLETCHER-HILL
Assistant Attorney General
Bar Na_ 01102
MARGARET WITHERUP TINDALL
Staff Attorney
Bar. No. 23730
200 St. Paul Place

Baltimore, land 21202
(410) 576-63

ROBERT A. ZARNOCH
Assistant Attorney General

Bar No. 01482

104 Legislative Services Building
90 State Cizcle

Annapolis, Maryland 21401
(410) 841-3889

Attoraeys for Defendants
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975 F.Supp. 791
(ccm as: 975 F.Supp. 791)

United States District Court,
D. Maryland.

MARYLAND RIGHT TO LIFE STATE POLITICAL
ACTION COMMITTEE, ¢t al.,

Y.
Frank WEATHERSBEE, et al.
Civ. No. Y-97-565.

Aug. 20, 1997,

PohucalAcuonCom:ttoe(PAC)audPACpmomel
brought “declaratory judgment action, seeking
determination that law which limited the involvement
of certsin regulated lobbyists in the affairs of certain
political committees was unconstitutional. On motions
to strike and for summary judgment, the District Coust,
Joseph H. Young, Senior District Judge, held that: (1)
lobbyist had standing; (2) dispute was ripe; (3) statute
implicated Pirst Amendment, (4) compelling state
interest supported statute; and (5) statute was narrowly
tailored.

Motiona granted in part and denied in part.
West Headnotes

[1] Federal Civil Procedure €=>103.2
170Ak103.2

“Standing * addresses whether plaintiff has adequate
interest to be entitled 1o judicial determination.

[2] Fedexal Courts €=12.1
170Bk12.1

"Ripeness” is concerned with determining if dispute is
sufficiently mature to require judicial determzination
and in particular whether injury that has not taken place
is likely to occur.

[3] Federal Civil Procedure €=103.2
170Ak103.2

(3] Federal Civil Procedure @=°103.3
170Ak103.3

To satisfy standing requirement, plaintiff must show
distinct and palpable injury, causal connection between
injury and challenged activity, and redressability of
injury by remedy court is prepared to give,

Page 1

(4] Declaratory Judgment €300
118AKk300

Lobbyist had standing to challenge law which limited
involvement of certain regulated lobbyists in affairs of
certain political committees, as if lobbyist accepted
position as officer or treasurer of political action
comnittee (FPAC) he would have violated law.
Md.Code, State Government, § 15-703.

[5] Associations €=20(1)
41k20(2)

Organization has standing to sue for injuries that it
suffers itself.

[6] Associations @=>20(1)
41%20(1)

Organization has standing to bring suit on behalf of its
members when: itt members would otherwise have
standing to sue in their own right; interests it seeks to
protect are germane to organization's purpose; and
neither claim asserted nor relief requested requires
participation of individual members in lawsnit.

(7] Federal Courts $=212.1
170Bk12.1

Ripeness is penerally detennined by considering fitness
of issues for judicial decision and hardship to parties of

[8) Declaratory Judgment $=124.1
118Ak124.1

Lobbyist's challenge to law which limited involvement
of certain regulated lobbyists in affairs of certain
political committees was ripe, as there was no
indication challenged law would not be enforced if
lobbyist violated it by assuming position of officer or
treasurer of political action committee (PAC) as he
desired. Md.Code, State Government, § 15-703.

[9) Constitutional Law €==47
92k47

Compelling governmental interest supporting statute on
First Amendment challenge can be established from
evidence beyond explicit legislative findings. U.S.C.A.
Const. Amend. 1.

[10] Federal Civil Procedure €=2545

Copr. & West 2002 No Claim to Orig. U.S. Govt. Works



975 F.Supp. 791
(Cite as: 975 F.Supp. 791)

170AK2545

Press release regarding political action committes
(PAC) was admissible on motion for summary
judgment, in action challenging constitutionality of law
which limited the involvement of certain regulated
lobbyists in the affairs of certain political committees,
as it was attached to affidavit. U.5.C.A. Const. Amend.
1; Md.Code, State Government, § 15-703.

{11] Federal Civil Procedure $=°2545
170AK2545

Newspuperarﬂclesmdodmwrlﬂenmteﬁalsm
inadmissible on motion for summary judgment, in
action challenging constitutionality of law which
limited the involvement of certain regulated lobbyists
in the affairs of certain political commiittees, as they
were written after enactment of aw. US.CA.
Const.Amend, 1; Md.Code, State Governmemt, §
15-703.

[12] Federal Civil Procedure €=22545
170Ak2545

Official government report written prior to eoactment
of law which limited the involvement of certain
regulated lobbyists in affairs of certain political
commitiees was admissible on motion for summary
Judgmmt,mactwnchalhngmgoomummhtyof
law. US.CA. ConstAmend. 1; ' Md.Code, State
Government, § 15-703.

[13] Federal Civil Procedure §=2545
170Ak2545

Report regarding campaign money was admissible on
motion for stunmary judgment, in action challenging
constitutionality of law which limited the involvement
of certain regulated lobbyistz in the affairs of certain
political committees, as it was part of legislative
committee file on law, and thus became part of
legislative history. U.S.C.A. ConstAmend 1;
Md.Code, State Government, § 15-703.

[14] Constitutional Law €=>82(8)
92k82(3)

[14) Constitutional Law @=91
92k91

Neither right to associate nor right to participate in
political activities is absolute, U.5.C.A. Const. Amend.
1.

Page2’

[15) Constitutional Law &=>82(3)
92kB2(3)

Statute which implicates First Amendment will survive
conetitational challenge if Court determines that it is
parrowly tailored to advance 2 compelling state
interest. 11.S.C.A. Const.Amend. 1.

[16] Constitutional Law @=82(8)
92k82(8)

{16] Statutes €=24
361k24

Statute which prohibited lobbyists from serving as
officers or treasurer of certain political committecs
implicated First Amenidment. U.S.C.A. Const Amend,
L

[17] Constitutional Law @&=82(8)
92k82(8)

[17] Statutes 8224
361k24

Compelling state interest, concems about cormuption,
supported law which limited the involvement of certain
regulated lobbyists in the affuirs of certain political
comumittees, for purposes of First Amendment
challenge. U.S.C.A. Const.Amend. 1.

[18) Constitutional Law @=>82(8)
92k82(8)

[18] Constitutional Law €291
9291

[18] Statutes =24
361k24

Law which limited the involvement of certain
regulated lobbyists in the affairs of certain political
comnyitiees was narrowty tailored to accomplish the
compelling stats interest or preventing corruption, for
purposes of First Amendment challenge, as statute only
candidates and lobbyists who were attempting to
influence logislators, statute was not absolute ban on
lobbyists' participation in political conunitiees, and
statute only applied to cerfain regulated lobbyists and
did not apply to all individuals who “petition the
Government for a redress of grievances." US.CA.
Const. Amend. 1.
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*793 James Bopp, Jr,, Terre Haute, Indiana; Dale L.
Wlloox,TerreHame,lndJam, Ben Dennis, Rockville,
Maryland, counse] for Plaintiffs.

1. Josephk Cuwran, Jr., Attorney General, Baltimore,
Maryland; Lawrenwe P. Fletcher-Hill, Assistant
Attorney General, Baltimore, Maryland; Margaret
Witherup Tindall, Staff Attomey, Baltimore,
Maryland; Robert Z. Zamoch, Assistant Attomey
General, Anmapolis, Maryland, counsel for Defendants.

MEMORANDUM OPINION
JOSEPH H. YOUNG, Senior District Judge.

This civil action challenges a Maryland public ethics
law [FN1) that limits the involvement of certain
regulated lobbyists in the affairs of certain political
comunittees as impinging on protected political speech
and association in violation of the First and Fourteenth
Amendments to the United States Constitution,
Plaintiffs seek a declaratory judgment that the
challenged statute is unconstitutional and an injunction
prohibiting its enforcement.

FN1. Plaintiffs, in their initial pleadings, cite
the challenged statute as Sectlon 15-707 of
Article 33 of the Maryland Annotated Code.
The challenged statute is codified in the State
Government Article and cited as: Md.Code
Ann., State Gov't § 15-707 (1995).

1. Facts

Plaintiffs are Maryland Right to Life State Political
Action Committee ("MRLSPAC"), a registered state
political cormmittes established by Maryland Right to
Life, Inc. ("MRL") under the laws of the State of
Maryland; David Lam ("Lam"}), associate executive
director of MRL and a registered lobbyist for MRL
who would like to be an officer or treasurer of
MRLSPAC; and Cathy Hammer (*Hammer"),
administrative assistant with MRL who intends to
register as a lobbyist and who also would like to be an
officer or treasurer of MRLSPAC,

Defendants are Frank Weathersbee in hiz official
capacity as State’s Attorney for Anne Arundel County,
[FN2] Michael L. May in his official capacity as
chairmam and member of the State Bthics Commission,
Mark C. Medairy, Jr., in his official capacity as a
mberofﬂ:eSmEﬂ:icsComﬁssion,mrhsO.
Monk, 11, in his official capacity as a member of the
State Ethics Commission, Robert J. Romadka in his
official capacity as a member of the State Ethics
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Commission, and April E. Sapulveda in hey official
capacity ag a member of the State Ethics Comumnission,

FN2. Defendants indicate that although
enforcement of Section 15- 707 is technically
within the jurisdiction of the State's Attorney
for Amne Arundel County, he iz unlikely to
pursue criminal enforcement actions. Inetead,
enforcement is more likely to be pursued by
cither the State Prosecutor, who has specific
authority for prosecuting criminal offenses
under Maryland's public cthics  laws,
Md.Ann.Code art. 10, § 33B(bX2), or the
Maryland Attorney General, who is generally
authorized to prosecute such offenses, Md.
Const. art. V, § 3(aX2). (Defs' Mem. in
Supp. of Mot. for Summ.J. at3 . 9).

Plintiffs filed a Complaint secking a declaratory
judgment that the Section 15-707 of the State
Government Article is unconstitutional. Plintiffs also
sought both a preliminary and a permanent injunction
prohibiting enforcement of the challenged statute.
Because the [997 session of the Maryland General
Assembly is completed and the 1998 session does not
begin until January 1998, Plaintiffs' Motion for a
Preliminary Injunction is moot. The parties also filed
cross Motions for Summary Judgment, In addition,
Plaintiffs filed a Motion to Strike Certain Exhibits in
Support of Defendants' Mbotion for Sumimary
Judgment. The motions have been fully briefed, and a
hearing has been held,

I1. Standing and Ripeness

[1][2] As an initial matter, the Court nmst determiine
whether the pending action iz justiciable. The relevant
areas for judicial inquiry are standing and ripeness.
Standing addresses whether a plintiff has an adequate
interest to be entitled to & judicial determination;
tipeness is concerned with determining if a dispute is
sufficiently mature to require a judicial determination
and in particular whether an injury that has not taken
place is likely to ocour. 13, 13A Wright, Miller &
Cooper, FEDERAL PRACTICE & PROCEDURE §§
3531, 3532 (1984).

*794 A. Standing

[3]1 The doctrine of standing developed from a
blending of the "case or comtroversy” requirement of
Article III of the Constitution and concerns of judicial
self-restraint. To satisfy the standing requirement, a
plaintiff must show a distinct and palpable injury, a
causal coomection between the injury and the
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challenged activity, and the redressability of the injury
by a remedy the court is prepared to give. 13 Wright,
Miller & Cooper, FEDERAL PRACTICE &
PROCEDURE § 3531.3.

Of particular relevance to the pending action is the
decision of the Supreme Court in Buckley v. Valeo, 424
U.S. 1, 96 S.Ct. 612, 46 L.Ed.2d 659 (1976), in which
candidates for federal elective office sued to enjoin the
enforcement of provisions of federal clection law
limiting campaign spexding as unconstitutional
While noting that the interests of the plaintiffs were
prospective, the Supreme Court concluded that the
interests of at least some of the plaintiffs were
sufficient ib.present "a real and substantial controversy
admitting of specific relief ... as distinguished from an
opinion advising what the law would be upon a
hypothetical state of facts.” /d. at 12, 96 S.Ct. at 631
{quoting Aetna Life Ins. Co. v. Haworth, 300 U .S, 227,
241, 57 8.Ct. 461, 464, 81 L.EA 617 (1937)).

1. Lam

[4] Plaintiff Lam is currently a regulated lobbyist for
MRL. He filed a Lobbying Registration Form with the
State Ethics Commission in December 1996 for his
activities on behalf of MRL as required under Section
15-703 of the State Government Article of the
Amnotated Code of Maryland Md.Code Ann,, State
Gov't § 15-703 (1995). In addition, he has indicated
that he would like to serve as an officer or treasurer of
MRLSFPAC.

Lam is not required to violate state law to challenge it
as violative of the Constitution, be need only face "a
credible threat.of prosecution.” International Soc'y for
Krishna Consciousness v. Eaves, 601 F2d 809, 8§19
(5th Cir.1979). As a regulated lobbyist, Lam would be
in violation of Section 15-707 and subject to civil and
criminal penslties if he were to assume the position of
ofﬁeerorlmmofMRLSPAC. Accordingly, the

neither a regulated lobbyist for
officer or treasurer of MRLSPAC,
indicate that she wishes to hok both positions
simultancously and is prevented from doing so by
Section 15-707. 'While the Court has concerns about

Egf

Paged

Hanuner's standing, itneednot;ddreuilsconcemsin
detail because, as discussed above, Plaintiff Lam has
standing.

3. MRLSPAC

Lt A

[5][6) The issuc of standing as it relates to MRLSPAC
raises the specter of organizational standing. In Sierra
Club v. Morwon, 405 US, 727, 92 8.Ct 1361, 31
L.Ed.2d 636 (1972), the Suprems Court heid that an
organization does mot have stancding to represent its
conception of the public interest. Jd. at 739, 92 S.Ct. at
1368. However, an organization does have standing to
sue forinjuries that it suffers itself. Jd at 740, 92 S.Ct.
at 1368. Additionally, an organization has "standing to
bring suit on behalf of its members when: (a) its
members would otherwise have standing to sue in their
own right; (b) the interests it secks to protect are
germane to the organization’s purpose; and {¢) neither
the claim asserted nor the relief requested requires the
participation of individual members in the lawsuit.”
Hunt v. Washington State Apple Advertising Comm'n,
432 U.S. 333, 343, 97 S.Ct. 2434, 2441, 53 L.Ed.2d
383(1977).

In the pending action, the origin of MRLSPAC's
standing, if anty, is unclear. It may be that MRLSPAC
is attcrpting to sue for its own injurics suffered
because it is effectively being deprived of the services
of and association with lobbyists, such as Lam and
Hamnwr, The difficulty with MRLSPAC's standing is
that Section 15-707 does not impose any civil or
criminal penalties *795 on organizations or political
committees; Section 15-707 apjilies oaly to individuals
who are registered lobbyists. The Court meed not
address the issue of MRLSPAC's standing because, as
discussed above, Plaintiff 1.am has standing.

B. Ripeness

[7] The doctrine of ripeness is designed to implement
opinions. [FN3] The focus of ripeness is on the timing
of an action., Ripeness is generally determined by
considering “the fitness of the issues for judicial
decision” and “"the hardship to the parties of
withholding court consideration.” Abboft Labs. v.
Gardner, 387 U.S, 136, 87 S.Cx. 1507, 18 L.Ed.2d 681
(1967). With respect to challenging the enforcement
of a statute, the Supreme Court has established that
such a dispute is ripe for judicial review when the party
challenging the statnte is faced with the dilemma of
incurring the disadvantage of complying with the
statute or risking penalties for non-compliance, Doe v.
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Bolion, 410 U S. 179, 93 S.Ct. 739, 35 L.Ed.2d 201
(1973).

FN3. In 1789, President George Washington
submitted twenty-nine questions relating to
international law, neutrality, and the
construction of treaties to the United States
Supreme Cowrt.  Chief Judge John Jay
responded that the Supreme Court would not
issuc advisory opinions on the questions. 3
CORRESPONDENCE & PUBLIC PAPERS
OF JOHN JAY at 486.

[8] Applying the ripeness doctrine to the pending
action, the Court notes that Plaintiff Lam is a registered
lobbyist subject to the provisions of Section 15-707.
There is no indication that the challenged statute would
not be enforced if Lam viclated it by assuming the

ion of officer or treasurer of MRLSPAC. In fact,
Defendants admit that members of the State Ethics
Committee enforce Section 15-707. (Defs.’ Mem. in
Supp. of Mot. to Dismiss, at 8 n. 9). Accordingly, the
Court concludes that the pending action is ripe for
Judicial review.

IIL. Motion to Strike

Plaintiffs filed a Motion to Strike Certain Exhibits in
Support of Defendants' Motion for Summary Judgment
a3 inadmissible hearsay. See Greensboro Profl Fire
Fighters Ass'n v. City of Greensboro, 64 F.3d 962, 967
{4th Cir.1995) (involving affidavits conteining
imadmissible hearsay and primarily unattributed rumors
that are neither admissible at trial nor supportive of an
opposition o a motion for summary judgment);
Maryland Highways Contractors v. State of Maryland,
933 F.2d 1246, 1251 (4th Cir.1991) ("[S]leveral
circuits, including the Fourth Circuit, have stated that
hearsay evidence, which is inadmissible at trial can not
be considered on a motion for summary judgment.”).
In partlcullr Plaintiffs object to the following items:

1. Common Causc/Maryland, Press Release,
Bereano-Controlled PACs Finance Over Half of
General Assembly (Mar. 20, 1990) [Defs.
Mem.Ex. D, Defs.' Reply Ex. C).

2. Marina Sarris, Top Lobbyist Bruce Bereano
Convicted of Mail Fraud, BALTIMORE SUN
(Dec. 1, 1994) [Defs.' Mem.Ex. E].

3. C. Fraser Smith, Toppled from the Lofty
Heights of Political Excess in Annapolis,
BALTIMORE SUN (Dec. 1, 1994) [Defs
Mem.Ex. E].

4, "Op-Ed", BALTIMORE SUN (Dec. 1, 1994)
[Defs’ Mem.Ex. E),

§. Common Cause/Maryland, Campaign Money in
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Maryland November 19, 1986-- November 20,
1990 (1991) [Defs.’ Reply Ex. A].

6. George Nilson, Report of Governor's
Commission to Review the Election Laws (Jan. 185,
1987} [Defs.’ Reply Ex. B).

7. A. Rosenthal, Drawing the Line: Legislative
Ethics in the States (1996). [FN4]

FN4. Defendants did not include a copy of
this item because it is of substantial length
ard is available in the Legislative Reference
Libeary in Annapolis, Maryland.

8. Harwood Group for Keutering Foundation,
Citizens and Politics: A View *796 from Main
Street (June 1991), [FN5]

FN3. Defendants did not include a copy of
this item because it is of substantial length
and is available in the Legislative Reference
Library in Annapolis, Maryland.

Through their Motion to Strike, Plaintiffs essentially
argue that Defendants can only establish a compelling
governmental intcrest from the explicit legislative
findings in the statute. Md.Code Ann., State Gov't §
15-101,

Defendants argue that all of the challenged items are
admissible because they are "legislative facts” rather
than “adjudicative facts®. See gemerally DAVIS &
PIERCE, ADMINISTRATIVE LAW TREATISE §§
1.8, 75 (3d ed.1994); 2 MCCORMICK ON
EVIDENCE § 331 (4th ¢d.1952). In particular, items
1 through 6 describe the political climate in Maryland
in the late 1980's that led 1o the enactment of Section
15-707 in 1991. Defendants note that item 5 was part
of the Legislative Commitiee File for House Bill 1049
(1991), which ultimately became Section 15-707.
Fimally, Defendants argue that items 7 and 8 provide
addmonalsecondnrytnthomymwportmyhnd's
compelling interests.

[9] With respect to Plaintifis' underlying argument that
a compelling povernmental interest can only be
established from the explicit legislative findings, the
Court must reject this argument, Courts regularly go
beyond explicit legislative findings to determine the
governmental interest underlying a piece of legisiation.
Barnes v. Glen Theatre, Inc., 501 U.8. 560, 567-68,
111 S.Ct. 2456, 2460-62, 115 L.Ed.2d 504 (1991)
{upholding a state statute against First Amendment
challenge despite an sbsence of explicit statement of
purpose and any legislative history) (cited in 23 West
Washington Street, Ine. v. City of Hagerstown, 972
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F.2d 342, 1992 WL 183688, at *2 (4th Cir.1992).

[10][11)[12][13] With respect to the admissibility of
each of the challenged items, the Court finds: (1) The
Common Cause/Maryland Press Release entitled
Bereano-Controlled PACs Finance Over Half of
General Assembly from March 20, 1990 is admissible
because it is attached to an Affidavit from the
executive director of Common Cause/Maryland;
(Defs.! Reply Ex. C), (2-4) the articles from the
BALTIMORE SUN on Bruce Barcano are not
admissible becanse they were written afier enactment
of Section 15-707; nevertheless, the Court takes
judicial notice of Bereano's conviction for mail fraud in
the United States District Court for the District of
Maryland; (5) the Common Cause/Maryland report
entitled Campaign Money in Maryland November 19,
1986— November 20, 1990 is admissible because it is
part of the Legislative Committec File for House Bill
1049, which became Section 15-707 and, thus, is part
of the legislative history; (6) the Report of Governor's
Commission to Review the Election Laws is admissible
because it is an official government report written prior
to enactment of Section 15-707 that makes formal
recommendations for legislative action; (7-8) the
materials written by A. Rosenthal and the Harwood
Group for Kettering Foundation are not admisgible
because they were written after enactment of Section
15-707. Accordingly, Plaintiffs' Motion to Strike will
be denied in part and granted in part.

1V, Constitutionality of Challenged Statute

Plaintiffs argue that Section 15-707 violates their First
Amendment rights of speech and asgociation and puts
them in the untenable position of choosing between
two congtitutionally protected rights--freedom of
speech in the form of lobbying and freedom of
agsociation. They assert that "there is no compelling
interest to support such a prohibition on such
agsociation ..." (Pls.' Mem. in Supp. of Prelim.Inj. at
25).

Defendants, on the other hand, maintain that the
challenged statute is narrowly tailored to advance the
Snu’aomq:eﬂmginmwmprevennngemﬂmmd
the appearance of comuption by lobbyists in the
elecioral and legislative processes, protecting the
integrity of the electoral process, and preserving the
confidence of individual citizens in their government.

[14)(15] In examining the merits of this case, the
Court must determine whether the challenged statute
implicates the First Amendment. This does not end
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the inquiry, *797 however, because while lobbying and
fundraising activities in the political arena may
implicate First Amendment rigits, "neither the right to
associate nor the right to participate in political
activities is absolute.” Buckley v. Valeo, 424 US. 1,
25, 96 S.Ct. 612, 637, 46 L.Ed.2d 659 (1976). If the
First Amendment is implicated, the challenged statute
will ncvertheless be constitutional if the Court
determines that it is narrowly tailored to advance a
compelling state interest. Jd.

[16]{17]) Section 15-707 prohibits lobbyists from
serving as officers or treasurer of certain political
commitiees and, thus, implicates the protections of the
First Amendment.  Consequently, the Cowrt must
examine what, if any, compelling state interest
underlies the statute.

The Supreme Court has acknowledged that
governments have a legitimate interest in regulating
lobbyists. See Mclntyre v. Ohio Elections Comm'n,
514 U.S, 334, 356 n. 20, 115 S.Ct. 1511, 1523 n. 20,
131 L.Ed.2d 426 (1995) ("The activities of lobbyists
who have direct access to elected representatives, if
undisclosed, may well present the appearance of
corruption.”). In fact, courts have upheld laws
regulating and motitoring the activities of lobbyists.
See, e.g., United States v. Harriss, 347 U.S. 612, 74
8.Ct. 808, 98 L.Ed. 989, (l954)(holdmgthazfedenl
lobbying act does not violate lobbyists’ constitutional
guarantees of freedom of speech and petitioning the
government).

The Supreme Court also has recognized that
governments have a compelling interest in preventing
political corruption, i.e., trading of "dollars for political
favors," and the appearance of corruption. FEC v,
National Conservative Political Action Comm., 470
U.S. 480, 496-97, 105 S.Ct. 1439, 1468, 84 L Ed.2d
455 (1985) ("We [the Supreme Court] held in Buckley
and reaffirmed in Citizens Againsi Rent Control [v.
Berkelay, 454 U.8. 290, 102 S.Ct. 434, 70 L.Ed.2d 492
(l981)]lhatprevenmgoormpuonoﬂheappeumcof
corruption are the only legitimate and compelling
government interests thus far identified for restricting
campaign finances."). Toward this end, courts have
upheld restrictions on the ability of certain groups of
individualg to make political contributions to certsin
elected officials and candidates. See United States Civil
Serv. Comm'n v. National Ass'n of Letter Carriers, 413
U.S. 548, 93 5.Cr. 2880, 37 L.Ed.2d 796 (1973)
{ruling that Hatch Act provision which prohibits
federal employees from certain partisan political
activities and positions is constitwtional); Blowar v.
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SEC, 61 Fid 938 (D.C.Cir.1995) (upholling SEC
regulation prohibiting certain mmunicipal securities
professionals from contributing or soliciting
contributions to the political campaigns of state
officials from whom they obtained business), cert.
denied, 517 U.S. 1119, 116 8.Ct. 1351, 134 LEd.2d
520 (1996); Gwinn v. State Ethics Comm'n, 262 Ga.
855, 426 S.E.2d 890 (1993) (upholding state law
prohibmng insurety from omm‘tmmg to or on behalf
of the insurance commissioner or candidstes for that
‘office); Petition of Soto, 236 N.J.Super. 303, 565 A.2d
1088 (App.Div.1989) (rejecting constitutional attack
on a statate which prohibited key employees of casinos
from making political contributions to public officials
and candidates), certif. demied, 121 N.J. 608, 583 A.2d
310 (1990), cert. demied, 496 U.8. 937, 110 S.Ct.
3216, 110 L.Ed.2d 664 (1990).

In the prescat case, Defendants assert:

A lobbyist who also holds the purse strings
political commmittee which donates money
legislative candidate has the potential to
tremendous  influence over that legis
Permitting a person to wear the hats of
treasurer increases markedly the likelihood that
money will be traded for political favors.

EE%.‘?%

{Defs.’ Mem. in Supp. of Mot. for Summ.J. at 22).

Beyond these hypothetical concerns over comuption,
DeﬁendﬂN_: pon_:t to an actual infloence peddling

interest supporting the enactment of Section 15-707.

[18] Finally, the Court nmst consider whether Section
15-707 is narrowly tailored to accomplish the
compelling state interest. *798 The Court holds that
the statuie is narrowly tailored.  First, the stetute only
effects the relationship between legislative members
and candidates and the lobbyists who are attempting to
influence legislators. Second, the challenged statute is
not an absolute ban on lobbyisis participation in
political committees; lobbyists may perform ministerial
tasks for political committees. Third, lobbyists are not
prevented from serving on political commiitees
organized to mmke “independent expenditures” to
General Assembly candidates or to support "ballot
issues." The statute applies only to political
commitices that contribute to candidates for the
General Assembly, [FN6] Fourth, lobbyists arc not
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confributions. Fifth, lobbyists may advise any
orgenization including their ermployer or a political
committee of the positions taken by candidates and
even make recommendations upon request as to who
should receive contributions. Finally, the statute only
applics to certain regulated lobbyists [FN7) and does
not apply to all individuals who “"petition the
Government for a redress of grievances™ US.
CONST. amend. 1.

FNS. During the 1997 legislative session,
Section 15707 was expanded to include not
just candidates for the General Azsembly, but
also candidates for Governor, Lieutenant
Governor, Attomcy  General, and
Comptroller. 1997 Md, Laws ch. 562. This
amendment, which becomes effective October
1, 1997, has not been challenged in this
action.

FN7. Under Maryland's public ethica laws,
"regulated lobbyicte” are defined as an entity
that during a reporting period:
(1) far the purpose of influencing legislative
action:
(1)emmmumﬂﬂlmoﬁculwmhyee
of the Legislative Branch or Executive
Branch in the presence of that official or
employee; and
(ii) exclusive of the personal travel or
subsistence cxpenses of the entity or &
ive of the entity, incurs expenses
of at least $100 or eams at least 5500 as
compensation; (2} in comection with or for
the purpose of influencing exceutive action,
spends & cumulative value of at Jeast $100 for
meals, beverages, speclal events, or gifis on
one or more officisls or employees of the
Executive branch;
(3) is employed to influence executive action
on s procurcment conbract that exceeds
$100,000;
(4) spends af least $2,000, including postage,
for the express purpose of soliclting others to
communicats with an official to influence
legislative action or executive action; or
(5) spends ot least S500 o provide
compensation to one or mare entities required
to register under this subsection,
Md.Code Ann., State Gov't § 15-701(a). The
challenged restrictions in Section 15-707 anly
apply to rcgulated lobbyists who meet the
definition of Section 15-701(a)X1), {2), or (3}
lobbyists as defined in Section
15-701(aX4) or (5) are excluded. Md.Code
Ann., State Govit § 15-707(b).
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Based on the foregoing analysis, the Court finds that
Section 15-707 of the State Govemment Article of the
Maryland Annotated Code does not violate the United
States Constitution; the statute is narrowly taitored to
sdvance a compelling governmental interest.
Accordingly, the Court will deny Plaintiffs' Motion for
Summary Judgment and grant Defendant's Motion for
Sumimaty Judgment.

ORDER

In accordance with the attached Memorandum, it is
this 20th day of August 1997, by the United States
District Court for the District of Maryland,
ORDERED:

1. That Phintiffs' Motion for Summary Judgment BE,
and the same IS, hereby DENIED; and
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2. That Defendants’ Motion for Summary Judgment
BE, and the same IS, bereby GRANTED; and

3. That Plaintifis' Motion to Strike BE, and the same
IS, hereby DENIED in part and GRANTED in part;
and

4. That Plaintiffs' Motion for Preliminary Injunction
BE, and the game IS, hereby DENIED as moot; and

5. That Judgment BE, and the same IS, hereby
ENTERED on behalf of Defendants; and

6. That a copy of this Memorandum and Order be
mailed to counsel for the parties.

END OF DOCUMENT
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Proposal: Prohibit committing a criminal offense arising from lobbying activity.

Criminal convictions arising out of lobbying activity scriously erode the public trust and
confidence in the governmental process. A lobbyist who commits a criminal offcnse anising frum
lobbying activitics is subject to criminal penalties upon conviction but may not be subjeet to
penaltics under the Ethics Law, such as suspension or revocation.  The Study Commissiondelicves
that a regulated lobbyist who commits a crime relating to lobbying activities should slso be held
accountable under the Fthics Law.

Accordingly. the Study Commission recommends that 2 repulated lobbyist be prohibited from

committing a criminal offense arising fram lobbying activity.

Proposal: Prohibit ceriain central committee activifies.

Certain activities of a regulated lobbyist who is a member of a central committee may create
potentially significant conflicts of intcrest betwecn the role of lobbyist as an advocate and the role
of active participant in political activitivs. One role of central committee members is 10 nominate
individuals o fill vacancics in certain elective offices. Additionally, current lsw prohibits regulated
lobbyists from serving on certain fund-raising commiutecs or political commitices, The Swudy
Commission believes that regulated lobbyists who serve on contral committecs should not participate
in certain sensitive actjvities or be an officcr of the central committee.

Accordingly, the Study Commission recommends that a regulated Jobbyist who is serving
on a State or local central commitice be prohibited from serving as an officer of the central
commiitce and from participating in fund-raising activity on behalf of the palitical party or in actions
relating (o filling a vacuncy in a public office.

Background

Involvement in campaign fund-raising activitics by lobbyists and those who hire lobbyists
is onc of the masl intensely-debated jssues in curment American palitics. There is no doubt that
interest groups, businesscs, and their representalives make substantial campaign contributions,
sometimes o8 individuals and other times through political action commiuecs. Moreover, State
officiels and candidates for office actively salicit contributions from these willing sources of
campuign funds, Suchcontributions are variously attributed to the donor’s attempt to enhance access
to decision makers, 10 promote elecied officials’ goodwill toward the donor, or to help elect
candidates whose policics are aligned with the donor’s inweresis and beliefs,

28
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Professor Rosenthal noted:4¥

The prevailing belief is that for every cumpeign contribution there is & quid pro qua,
sn agreement by the legislator to do something in return for the donor. Although
explicitagresment is rere and would Jegally conatiture a bribe, special interests donot
give for nothing.... There is no question that intevest groups and lobbyists give for
stralcgic reasons and not simply cut of the goodness of their hearts. Their objective
is to promotc group issues, and campaign contributions are intended, in one way or
another, 1o eccomplish that objective. p——

Because of the prevalence ol hiy belicf, regardiess of whether it is an accurate assessment
or an unfair stereotype, the public and pews modia are deeply suspicious of the involvement of
lobbyists and Lheir employers in the fund-raising process.

In 19935, the General Assembly enacted legislution to remove individual regulated lobbyists
from certain fund-raising activitics on behalf of State officials and candidates for State offices. The
law specifically allowed a lobbyist to make personal campaign contributions and to advise others
regurding positions taken by & candidatc. The Study Commission has concluded (hat this provision
needs Lo be tightened somewhat to accomplish its original intent.

Over the course of its deliberations, the Siudy Commission discussed ways of addrexsing the
public’s concern regarding dircct campaign contribuions and determined that the best approach lics
in enhanced public disclosurc by lobbyistx and their employers. It concluded that diselosure of
contributions to candidatcs for State offices an a semi-annual basis would scrve to highlignt any
concentration of contributions from particular persons and from entities with sharced intcrests. The
clectorate conld make use of that information in forming views aboutelected officials and candidates
and when deciding for whom to cast their votes.

To accomplish these goals, the Swdy Commission makes the following recommendations

for statutory change.
Proposal: Req:ir'n an individual regulated lobbyist to file a seporate report of campaign
contributions.

Individual regulated lobbyists arc the most visible element of interest-group activity in State
government. Forthe same policy reasons that they currently report their Jobbying cormpensation and
cxpenditures, it is appropriutc thal individual lohbyists be required 1o disclose campaign
contributions to State officials and candidutcs for State office.

W Resenthal, tupra ot 1, at 222,
29
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A new provision should be added to require that a separate report be fiied with the State
Ethics Commission, disclosing cumulative contributions (regardless of amount) made during the
standard 6-month reporting period to & member of the General Assembdly, the Govemnor, the
Licutenant Governor, the Attomey General, the Comptruller, or a candidate for any of those offices.

Both dircct and indirect contributions thut benefitone of the specified officials or candidates
would be reporied. Thus, if a regulated lobbyist knows that his or her coatribution to a political
aclion committee will benefit one of'the specified oficials or candidutes, the contribution to the PAC
should be reported, cven if the specifics of the PAC's subsequent contributions or transfers are not——
yet known. Additionally, a contribution by a family member of a regulaled lobbyist may be s
reportable indircct conwribution depending on the circumstances of the contribution.

Propo;él: Require the employers of regulatcd lobbyists 1o report certain campaign
contributions.

While the Annapolis lobbying corps is the focal point of the public’s attention, the bulk of
interest-group campaign contributions come from the entities that employ individual regulated
lobbyists. Itis common for State officials and candidates for State office to use the list of lobbyist
cmployers in preparing find-raising solicitations, and many of the same motivations that influence
the contributions of individual lobbyists apply equally to their employcrs. The Study Commission
has detcrmined that substantial cuntributions by persons who employ lobbyists shoukl be specifically
reparicd by those persons.

As with the proposal for enhanced reporting by individual reguluted lobbyists, the Study
Commission has determined that disclosure can promote public confidence in government by
crealing greater transparcncy in the political process. Although individual campaign contxibutions
are already reported by the recipient candidates, it is often difficult to connect the named person with
a particular interest, and it is ncacly impossible for the public to get a fufl picturc of the eontributions
made by various individuals who share a common business affiliation. For that reason, the Study
Commission praposes that contributions by officces, directors, and partners of the business entity that
cmploys a lobbyist should be atiributable to the business entity, If made at the business entity's
suggestion or dircction, the contributions of employees, agents, and other persons should likewise
be atiributable to the business entity. If a business catity owns 30% or more of a subsidiary, the two
entitics should be treatcd as a single entity for reporting purposes.

In making this proposal, the Study Commission drew extensively on the long-standing
reporting roquirements for persons doing $100,000 or more of business with the State, or 2 local
govemment of the State, that are codified in Article 33, Titlc 14 of the Annotated Code. This
provision is Jargcly unchunged from its enactment in 1974 and has providud an effective safeguard
in the govemmental procurement process by bringing targeted public scrutiny to contractors’
political contributions. The Study Commission"s proposal does not mirror the Article 33 law entirely
(c.0.. contributions to local candidutes are not reported under the proposal), but the process is very
similor. Indeed, many of the pursons who would be required to Llc under the new propasal already

v —
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file this same information in the reports currcntly required by Article 33, Title 14. For that rcason,
the reporting periods for both reports arc the sume, and both reports would go to the State Election
Board. A person or entity that filed under Article 33, Tile 14 could satisfy the new requirement
merely by submitting a notice of the other filing in lieu of preparing a duplicate statement.

It is the intent of the Study Commision that the standards for reporting under this proposal
be interpreted in the same manner us those in place under Article 33, Title 14. Therefore a
contribution of at feast $500 10 2 slate that contained an appficable recipient would be reportable
even if the slate also contained candidates for offices not covered by the law. Likewise, a—
contribution of at least $500 to an independent PAC (aot created by the businass entity) would not
be reported unless the PAC were created 10 support a specific candidate or group of candidates or
the contribution were designated for transfer w a particular candidate.

Propoasal: Probibit an individual lobbyist from forwarding fund-raiser tickets or other
Jund-raising solicitations 1o benefit a member of the General Assembly, the incumbent
in nne of the four statewide offices, or a candidate for any of those positions.

When the General Assembly enacted significant restrictions on an individual regulated
lobbyist’s participation in campaign fund-raising activities for State officials and candidates for Statc
officc, the luw left a loophole that has created the appearance that individual regulated lobbyists are
still participating directly in the solicitation of campaign contributions from their clients.

Cument law prohibits an individual reguluted lobbyist from soliciting or mansmining a
political contribution for the bencfit of 8 member of the General Assembly, an official in any of the
four statewide offices, or a candidate for any of those positions. As interpreted by the Ethics
Commission, the law docs not prohibit the lobbyist from acting as an impartial conduit for campaign

. fund-raising solicitations — essentially being a mail forwarding service for candidates who wish to
send solicitations. Given the intent of the law that individual rcgulated lobbyists not be involved in
campaign solicitations, this loophale undeemincs public confidence in the Ethics Law by presenting
1he appearance of improper participation by the lobbyist in the fund-raising effort.

While it may be acceptable for an individuul regulated lobbyist to respond to inquiries -
regarding the appropriate contact person within an entity thist cmploys the lobbyist, it is inappropriate
for the lobbyist to be forwarding solicitations. The law should be amendad to explicitly prohibit the

practice.
Technical change: Consolidation of provisions relating to lobbyist participation in fund-
. raising activities.
. As sometimes happens in the lepislative process, two pruvisions of law that address
essentially the same subject — the involvement of reguluied lobbyists in campaign fund-raising

activities -~ were codified in separatc parts of the stututory luw. Both were enacted in [99] in
response to well-publicized instances of extensive participation by lobbyists in candidates® fund-

3l

"

n e N S o 4 B R IR et Rl Rt g g Ty o fubired I e O N Bl s T Ry, e
% [ " - P Aeecach ...._..'-:..--..- *, a". . '.' oy A ‘.\." ."" _".‘ - o0 . «
h T Vet Pl ] ! [ v .

PR -
- .

he L




Feb 08 02 11:11a MD Ethics Commission 410-974-2418 pP.10

1

t
\
H

raising commitices. The Study Commission recommends that the two provisions be consolidated
intheEthhsI.a?(.

Section 15-707 of the State Government Article, discussed above, and Asticle 33, § 13- ,
201(2)(4) both prohibit individual regulated lobbyists from being involved in campaign committees ,
that benefit members of the General Assembly, officials in the four statewide elective offices, ot '
candidates for those positions. The Article 33 provision statcs that the lobbyist may not “organize
or establish a political commitice* for that purpose. The scetion in the State Government Article
pravides that the lobbyist may not “serve on a fund-raising committec or a political committec, of
act as 2 treasurcr of chairman of & political committee™ for the benefit of the designated officials or
candidates.

It serves the purpose of clarity and consistency in the law for the two provisions w0 be I
consolidated in current § 15-707 of the State Government Article (renumbered under the proposed

bill to be § 15-714).
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